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Achieving reasonable measures 24 Objects of the Act 25 
(a) the need to act responsibly in relation to the 

management of natural resources, and the 

potential impact of a failure to comply with 

the relevant duty 

(b) any environmental, social, economic or 

practical implications, including any 

relevant assessment of costs and benefits 

associated with a particular course of 

action, the financial implications of various 

measures or options, and the current state 

of technical and scientific knowledge 

Promote ecologically sustainable development and use and 

management of natural resources that; 

(a) recognises and protects the intrinsic values of natural 

resources 

(b) seeks to protect biological diversity and, insofar as is 

reasonably practicable, to support and encourage the 

restoration or rehabilitation of ecological systems and 

processes that have been lost or degraded 

(c) provides for the protection and management of 

catchments and the sustainable use of land and water 

resources and, insofar as is reasonably practicable, seeks 

�������������������������������������������������������������
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(c) any degrees of risk that may be involved 

(d) the nature, extent and duration of any harm 

(e) the extent to which a person is responsible 

for the management of the natural 

resources 

(f) the significance of the natural resources, 

including in relation to the environment 

and to the economy of the state (if relevant) 

(g) the extent to which an act or activity may 

have a cumulative effect on any natural 

resources 

(h) any pre-existing circumstance, and the state 

or condition of the natural resources. 

to enhance and restore or rehabilitate land and water 

resources that have been degraded, and 

(d) seeks to support sustainable primary and other economic 

production systems with particular reference to the value 

of agriculture and mining activities to the economy of the 

state, and 

(e) provides for the prevention or control of impacts caused 

by pest species of animals and plants that may have an 

adverse effect on the environment, primary production or 

the community. and 

(f) Promotes educational initiatives and provides support 

mechanisms to increase the capacity of people to be 

involved in the management of natural resources. 

Table 1.2 (continued); Factors relevant to achieving ecologically sustainable development 26 
(a) decision-making processes should effectively integrate both long term and short term economic, environmental, social 

and equity considerations  

(b) if there are threats of serious irreversible damage to natural resources, lack of full scientific certainty should not be used 

as a reason for postponing measures to prevent environmental degradation  

(c) decision-making processes should be guided by the need to evaluate carefully the risks of any situation or proposal that 

may adversely affect the environment and to avoid, wherever practicable, causing any serious or irreversible damage to 

the environment  

(d) the present generation should ensure that the health, diversity and productivity of the natural environment is maintained or 

enhanced for the benefit of future generations 

(e) a consideration should be the conservation of biological diversity and ecological integrity 

(f) environmental factors should be taken into account when valuing or assessing assets or services, costs associated with 

protecting or restoring the natural environment should be allocated or shared equitably and in a manner that encourages 

the responsible use of natural resources, and people who obtain benefits from the natural environment, or who adversely 

affect or consume natural resources, should bear an appropriate share of the costs that flow from their activities 

(g) if the management of natural resources requires the taking of remedial action, the first step should, insofar as is 

reasonably practicable and appropriate, be to encourage those responsible to take such action before resorting to more 

formal processes and procedures 

(h) consideration should be given to Aboriginal heritage, and to the interests of the traditional owners of any land or other 

natural resources 

(i) consideration should be given to other heritage issues, and to the interests of the community in relation to conserving 

heritage items and places 

(j) the involvement of the public in providing information and contributing to processes that improve decision-making should 

be encouraged 

(k) the responsibility to achieve ecologically sustainable development should be seen as a shared responsibility between the 

public sector, the private sector, and the community more generally 

(l) the local government sector is to be recognised as a key participant in natural resource management, especially on account 

of its close connections to the community and its role in regional and local planning. 
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Breach of the 
duty of care 

Written notice to 
undertake works or a 
remediation plan (may be 
preceded by a verbal 
request for voluntary 
action) 

Non compliance an 
offence 

Authorisation for work 
to be carried out by a 
third party and costs 
recovered, or court 
action seeking orders 
for work and/or costs 
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Tension of 

meaning 

concealed 
in the duty 

of care 

The dominant paradigm 
of property exploitation 

with minimum 

accountability 

For example, a fully 
specified legal 
boundary of 
responsibility for 
reasonable care 

The alternate virtue 
paradigm of stewardship 

constraining exploitation  

 

For example, an 
imprecise boundary of 
responsibility based 
on sustainability and 
the public interest 
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Farmer Responsibilities 

Account for the public interest 

Longevity of the resource Consider implications on others 

Take only what’s needed 

Thoughtful management 

Mindful of impacts 

Improve performance 

Accountability to immediate 

successors for the ecological�
balance sheet�

Look after the land 

Natural resource health 
and system integrity 

Avoid bad behaviour 

Adopt best practice and be informed 

about its changes 

Not to undermine ecosystem productivity and integrity 

No further damage 

Wise and conservative use 

Careful management 

Not lose sight of the environmental significance of the land 

Sustain for future 
generations 

Act in an honourable way 
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Principle Use of common law principle (illustrative quotes) 
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MARK SHEPHEARD AND PAUL MARTIN* 

This chapter explores the tension between property rights that generate an expectation of minimal 

legal accountability, and political stakeholders’ expectation of care in the exercise of those rights. This 

is a discourse about stewardship and the practical meaning of a statutory duty of care; a term reflecting 

sustainable development principles in international agreements but with significant practical 

implications when enacted into domestic law. The tension created by such competing expectations is 

reflected in administrative rules that seem to make stewardship a legal obligation. These new rules 

mask the competing meanings embodied in the language used in international environmental dialogue, 

but in embedding competing meanings of terms in the legal discourse they potentially sew the seeds of 

future conflicts. This is in part because the pursuit of expanded stewardship responsibility is occurring 

alongside the creation of ever-broader legally secure property rights to the environment. The tensions 

are given a public expression in the heated ‘farmers’ property right’ movement, which (at the time of 

finalisation of this chapter) is becoming increasingly strident. Thus there are three parallel forms of 

discourse about stewardship for natural resources which interact: formalised political discourse about 

desired norms, spilling over from international to Parliamentary contexts; the inchoate legal discourse 

related particularly to the implementation of instruments; and the informal political discourse of 

political activism.  

All three discourses share characteristics that would be readily identified by a student of Foucault. The 

symbolic meaning of the language is not shared, and contests about meaning are also contests over 

power. The form of the discourse is specific to the context and follows “rules of engagement” specific 

to that context for discourse. In this paper we will consider the interaction between the two formalised 

discourses that (in ways envisaged by Dryzek
257

) demonstrate competition. The competition we 
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observe is complex. The different contexts and the resulting expectations of the participants in the 

discourse result in different basic assumptions, including assumptions about the specificity of meaning 

to be attached to the symbolic words. A contest between worldviews about humans and the 

environment, of the type identified by Dryzek, is evident in both discourses. An important distinction 

between the legal and the policy contexts is that the meaning of symbols that will emerge eventually 

through formal legal processes will determine which of the categories within Dryzek’s taxonomy will 

emerge as dominant in legal practice. This is a power conflict over the specific meaning to be assigned 

to a particular set of linguistic symbols. 

��� �$4��4L)�DL�74�%44L�53D543�;�3�&$���L(�)D"��#�D7#�&���DL�

Sustainable development is a language of political discourse that aspires to marry environmental 

protection with economic exploitation. Different jurisdictions give substance to this language through 

economic incentives, administration and legislation.
258

 In Australia these expectations are assumed 

into domestic law in various ways, one of which is a statutory environmental duty of care.
259

 Whilst 

the connotations of sustainable development and a duty of care are readily accepted politically, when 

it comes to denoting particular behaviours with specific (economic) consequences the terminology 

may prove to be more slippery than one might expect.
260

 

A new jurisprudence for the environment is emerging.
261

 One core challenge is to reconcile increasing 

private ownership of rights to the environment with increasing expectations of public good 

stewardship. An effective institutional framework is needed to reconcile the minimal accountability 

expected by property interests and a caring stewardship of resources foreshadowed by international 

environmental discourse. Duties of care represent a step in this direction, but to make them effective 

will require great sophistication of reasoning applied by administrators and industry. It will be 

necessary to narrow the range of meanings that may be attached to the symbolic phrase, so that the 

legal system can perform its function of channelling and resolving conflict by reference to specific 

rules and repeatable processes. 

The competing expectations that a statutory duty of care can mandate sustainable management and 

simultaneously reduce the high transaction costs, complexity and inflexibilities claimed of traditional 

regulation may not be reconcilable. The view that minimal accountability is all that is legally required 
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within the sanctity of property rights, sits uncomfortably alongside the belief that a duty of care legally 

embeds a higher moral responsibility of care in the relationship between resource users and the 

environment. 

The statutes containing a duty of care produce obligations that are largely implemented through 

administration rather than civil or criminal action. Whilst making environmental duty an 

administrative instrument (rather than a civil right) is intended to prevent the courts from being 

involved in attempting to resolve such irreconcilable meanings, this will not prevent political 

disappointments as the principle is applied. Based on analogous developments in administrative 

environmental laws it is expected that the courts will eventually have a fundamental a role in 

reconciling the tensions between the expectation that private property can only be attenuated by 

specific rules, and expectations that property is a form of public trust.   

The chapter will highlight some practical challenges in society’s attempts to translate ideals of 

stewardship into binding legal principles using a statutory duty of care. Concepts of sustainability and 

stewardship arise in the political arena, often translated first into international and domestic policy. 

These are subsequently implemented using mechanisms including funding, taxation and administrative 

arrangements. Ultimately the ideals of stewardship may be translated into legal principles and applied 

directly to holders of property rights through policing or civil action or by government agencies 

exercising administrative oversight of private actions. Administrative enforcement is the path that has 

been selected for the environmental duty of care as it has been with the application of the 

precautionary principle. 

The translation from political principle into applied regulation requires the development of precise 

definitions and legal principles around words that conceal multiple and competing meanings. The term 

‘a duty of care, along with ‘the precautionary principle’ and ‘sustainable development’ have the value 

of assisting political consensus precisely because of their ambiguity. When their meaning must be 

defined for the purpose of adjusting individual property rights to exploit resources, the flexibility of 

meaning becomes a significant problem. This process from international politics to local law may in 

effect transfer unresolved political tensions into to legal arena, leaving it to the bureaucracy and 

eventually the courts to determine which world-view is reflected in the application of words that can 

be used to encompass the wide range of perspectives on man and his environment that Dryzek 

documents.  

If and when litigation occurs for a statutory duty of care, it is likely that a long tradition of judicial 

application of a duty of care, which reflects minimal obligations of accountability, will inform the 

ultimate meaning of a farmers’ statutory obligation. We suggest that this is more likely to involve 

restating the dominance of the exploitative paradigm of property (at least for this limited purpose) with 
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some modification to require limited foresight and care, rather than embracing of any of the ‘greener’ 

world-views that have informed the political discourse.  

��� �$4�3$4�D3�"�D2�(J�;��"�34��L(��""DJL��7�#��;�

Property owner responsibilities can be structured around accountability as a minimum required level 

of behaviour, or around care as a desired standard of ethical stewardship.
262

 As discussed below, non-

government organisation and international agency expectations about sustainable development favour 

stewardship as a standard. This creates a pressure for concepts of care to expand property owners’ 

responsibilities to the broader community, and affected neighbours.
263

 

Property owner legal responsibilities for management performance are constituted by accountability to 

comply with specific statutory obligations, coupled with accountability to neighbours not to infringe 

their exploitative rights.
264

  The paradigm of property embeds a largely un-attenuated freedom to 

exploit, with constraints where Parliament makes clear this purpose or where exploitation may 

unjustifiably interfere with the interests of another property owner.
265

 Its emphasis is on minimum 

accountability for environmental harm, with property rights paramount.
266

 The common law imposes 

accountability that is significantly less onerous than the loosely defined public good responsibilities 

that are implied in stewardship standards of responsibility.
267

  

A duty of care within the common law of negligence generates practical meaning to a broadly defined 

neighbourly duty through consideration of:
268

 

(v) foreseeability of harm 

(vi) consideration of the circumstances in which harm arises 

(vii) the objective standard of care relevant to the circumstances, determined after the fact, 

and 

(viii) consideration of common practice 

A failure to exercise reasonable care in the particular circumstances may result in liability
269

. By a 

process of court decisions applying this reasoning society develops well-understood norms of 
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behaviour. The normative nature of these accountabilities means that it is not necessary or expected 

that they will be fully specified, unlike some ‘command and control’ regulation.
270

  

In the absence of other interpretative support, the long judicial experience with the application of a 

duty of care is likely to inform the meaning of a farmers’ statutory duty of care. This is because the 

statutory versions provide little clarity about the practical meaning of responsibility in a stewardship 

context. Yet people have a right to know what the law is, what it allows and what it does not allow in a 

way that is pre stated rather than retrospective.
271

  Freedom of action is an overriding interest that is 

preserved in courts applying a reasonable care approach.
272.

 The accountabilities arising from the 

historical common law approach are more consistent with a property paradigm of freedom to exploit 

with minimal accountability, than with the more ethically aspirational concepts of stewardship based 

on care, as the courts conventionally do not seek to drive the development of community norms.  The 

law is prosaic rather than imaginative in imposing accountabilities. 

���� "D*54��L&�*4�L�L&)�D2��$4�)�4%�3()$�5�*4��5$D3�

‘Stewardship’ is a component of the political dialogue about resource owner responsibilities. A 

steward is a person holding a position of responsibility, the guardian of a place.
273

 The metaphorical 

appeal of the terminology is strong, as it redolent with a sense of ancestral values including its use in 

the (translated) Bible. Its fiduciary meanings have been picked up to advocate greater farmer 

responsibility for sustainable natural resource management.
274

 Stewardship has been described as an 

approach that reconnects farming with good environmental practice,
275

 recognising constraints on 

resource depletion as part of an obligation to future generations.
276

 This is a response to the belief that 

modern agricultural production systems demonstrate little of the stewardship role traditionally 

associated with farming.
277

 Instead industrial agriculture has emerged as a main cause of 

environmental decay across the landscape.
278

  

�������������������������������������������������������������

269�� *
�!�#������
���C���D��	�
������
	�������)	�������	�
����+0�������066=.��
270�� ���!���#<������	��
�"��,���	��G�,/=H��"�B?=��
271�� �(�����*�7
�����
���"�����	����%���
���'����4�������)	�����������#
���2��
�����
�������)�����������#��
��

"����'�+�,,�.�/?+B.���������
��������"���-?-��-/E��
272�� <���&�2��������
�������6��
273�� <����5�
��
���
���7������������+���.��$)��
��,����������
�����0�	���
��+0���������������066�.�
274�� 3���
���7
�������
���
	�����	��������	�
��������
����+066,.1����
�"
����!
�������	������!
��������#��
�������

�����
��	�������,�"
�����	���+	���
�����+0660.������	��/��
275�� )���(��"������'2
������P�2�����)���
��
����2������'�+����5�����"����������2
������
���2���0660.������	�,��
276�� J������C�������3�
��"����������4���������
��5��������+��	��� ���:������+���+�,,B.������	�00��
277�� (�7
���!����
���!
�����!
����
'�+��	��� �����
���	�
����	���:H�+�,,B.�
278�� )���(��"������
�������,��B-���



� �?,�

Stewardship provides a conception of prudent or right behaviour with respect to avoiding 

environmental harm.
279

 Prudence is about ends, how to make important choices using mix of foresight, 

morals and self understanding; in effect a demonstration of care.
280

 For those wishing to see greater 

emphasis on conservation, the core duties of stewardship are to keep resources for posterity and to 

save resources from harm.
281

 The intention of the use of the term is to make property rights subject to 

norms of environmental responsibility; in the same way as the use rights of a steward are constrained 

by the obligation to hold the resource in trust for others.
282

  

The metaphor of the steward is also embraced by farmers, whose world-view is often counter to more 

‘imaginative’ perspectives on the relationship between man and the natural world that is present in 

environmental advocacy. In political discourse owners whose views are sometimes clearly Lockean 

attach to the metaphor of a good steward their pride in how they have historically managed and used 

the land. Thereby they attach to stewardship a sense of moral obligation and justification in 

exploitative use.
283

 This use of stewardship in the debates over their boundaries of responsibility is a 

bid for continued freedom to exploit. These uses of stewardship illustrate how political discourses 

about sustainability do allow for competing meanings to be encompassed in singular terms. Whilst 

useful as language for political discourse this flexibility of meaning of terms is likely to frustrate legal 

application of the duty of care. Courts will be forced to find a more technically precise designation, 

and thereby reduce the scope for uncertainty. 

The underlying tension in these discourses is about defining the boundaries between an owner’s 

private rights to exploit and the community’s interest in conservation.
284

 Secure property rights require 

the community as a whole to support an owner in defending their interest. This implies a social 

consensus about responsibility and freedom to exploit.
285

 Where the community is dissatisfied with 

this bargain it can impose constraints through statutes, or it can apply force or sanctions to ensure that 

the collective interest is not ignored.
286

 Whilst an owner’s title is ostensibly clearly defined by law, at a 
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societal level the rules are more variable, and negotiated over time.  This duality in the nature of 

property translates into unresolved tensions about whether the rights of the landowner are only 

constrained by clearly specified legal accountability, or whether there are broader social 

responsibilities (reflected in the term ‘care’) that form part of owners’ responsibilities that accompany 

their property right.  

Implicit in this tension, and reflected in the constitutions of many Western democracies, is that the 

property right is for most purposes paramount. This is translated into a judicial expectation that 

exploitative interests will be protected other than where there is an unambiguous statement by the 

Parliament of its intent to overturn this interest, and where legislation is (from both a legal principle 

and an evidentiary perspective) specific about this intent.   

�:� �$4�5���43L)�D2�#4&�#�34)D#J��DL�

The failure to resolve the tensions between expectations of freedom to exploit and expectations of 

caring stewardship is the seed of unproductive and costly disputes. Two examples from NSW serve to 

illustrate this tension and the way in which it is resolved in the interest of the private right, steering the 

interpretation of concepts that come from an imagining of sustainability towards a prosaic and 

conservative reflection of world-views of property. These examples are the regulation of native 

vegetation conservation and implementation of a statutory precautionary principle (Table 1). 

Table 1 Application problems from natural resources legislation 

Statute Application problem 

Conservation and management of native 

vegetation in the Native Vegetation Conservation 

Act 1997 (NSW) 

Statutory provisions that yielded an inability to 

successfully prosecute for clearing making the act 

difficult to enforce for the protection of native 

vegetation. After six years the act was replaced. 

The precautionary principle for decision making 

in the Protection of the Environment 

Administration Act 1991 (NSW)  

Twelve years of judicial interpretation in the New 

South Wales Land and Environment Court about 

what the principle demands of a decision making 

process in practice.  

 

With native vegetation legislation, the NSW Parliament intended to provide a scientifically rigorous 

approach to achieve sustainable land management.
287

 This administratively rational approach was 
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intended to use science to draw the boundary between freedom to exploit and duty to the environment. 

The Native Vegetation Conservation Act 1997 (NSW) embedded the expectation that scientific data 

would allow precise categorisation of landscapes, and estimation of the ecological impacts of land use, 

to enable objective decisions about biodiversity protection.
288

 No prosecutions under this legislation 

were successful in court, principally because of the inability to prove scientifically the breaches and 

their impacts.
289

 In 2002, five years after the legislation was enacted, the Auditor-General found no 

strategic approach to vegetation conservation had been successfully established and that the regulator 

lacked comprehensive information about the status of vegetation to efficiently regulate for its 

conservation.
290

  Whilst the data and frameworks were suitable for policy debate, when applied against 

the background of private rights to exploit, they were legally insufficient. The history of 

environmental law demonstrates that imaginative laws that do not take into account prosaic realities 

can create cost and complexity even for individuals who are not guilty of substantive harm doing.
291

 

The statutory precautionary principle further illustrates the challenges of translating international 

discourses of environmental responsibility into meaningful local accountabilities.
292

 Entering local law 

via Principle 15 of the Rio Declaration of 1992, twelve years of judicial interpretation has occurred in 

the New South Wales Land and Environment Court alone
293

 about what the principle demands of a 

decision making process. It is informative that whilst the precautionary principle has been 

implemented only as a principle in administrative decisions, the impact on potential private interests 

has resulted in an extensive history of administrative litigation. This suggests that the ambition to 

avoid courtroom testing of such principles may be unrealistic, where the principle clashes with the 

exploitative interests of society. 

Judicially the precautionary principle has been characterised as a political aspiration “with the 

potential for interminable forensic argument as a legal standard”294
 that has gradually been clothed by 
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the courts with a detailed description of what it means to apply the principle.
295

 This represents 

rejection by the legal system of the sort of interpretative pluralism that is useful for political discourse, 

as counter productive in the legal and administrative setting. Sustainable development, also a key 

plank of the Rio Declaration, is recognised as an important management principle for natural 

resources.
296

 To give this term workable meaning the court has had to find ways of specifying what 

this might mean in particular circumstances. In these examples, in trying to clothe the policy language 

of sustainability with legal content that is consistent with property and freedom the courts have moved 

from a broad “responsibility” discourse to a narrow “accountability” mechanism. The imaginative 

conceptualisation of the relationship between man and the earth is less useful than the prosaic when it 

comes to the application of the law. This outcome can be argued not as a rejection of the environment, 

but rather as a reinforcement of the human rights to security of their legal interests against the excesses 

of the state. 

The jurisprudence of the environment indicated by these examples can be seen as subordinate to the 

jurisprudence of property. Ownership is intended to convey the freedom to exploit constrained firstly 

by specific rules to protect the interest of other owners and neighbours who may be harmed by 

exploitative acts deemed to be beyond the right of the owner; and by legal sanctions for specific acts 

where evidence of a suitable standard can be provided to the courts. Overlaid on this are 

administrative decisions, which do not override ownership interests unless clearly specified to do so 

which must be carried out in ways that fit with constraints on abuse of administrative power. The 

overall structure reflects the dominance of exploitative interest constrained only by specified 

accountabilities. Yet the international discourse seeks to reverse this understanding of the legal 

relationship between rights to exploit and duties to conserve. 

:� �$4�*43&43�D2�)4#2A�L�434)���L(�)D"��#��L�434)��

Instead of relying on the moral commitment of resource users to environmental outcomes or to their 

neighbours, policy makers increasingly assume that care is a scarce resource. This is demonstrated by 

the seemingly inexorable shift from civil law to market instruments. Faith in the ability of citizens to 

defend their interest was first replaced by faith in regulation reliant on the control capacity of 

government. The expectation was that self-interest would be constrained by fear of legal sanction. 

Recently faith has been transferred to the market, with the idea that the self-interest of economic 

agents will lead them to act in ways that promote the common good.  Once again the ghost of Locke is 

heard in the Parliament and the courtroom, even as his conceptualisation of the relationship between 

man and the world is considered to be archaic by environmental altruists. 
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A demonstration of this is water policy. Over the long term, the legal model of responsibility has 

shifted in varying degrees in different jurisdictions from a regime of private (riparian) rights, to 

regulation and planning, and thence to market mechanisms that reward the pursuit of private good. 

Under riparian rights a downstream riparian owner has the right to receive water unaltered in flow or 

quality and the upstream user has an obligation to ensure that is the case.
297

 In Australia and the USA 

reliance on an approximation of moral relationships was diminished by statute, creating reliance on 

administration to manage resource access and use.  This shift from a focus on personal relationship to 

reliance on administrators was a first step, with administrators arguably representing the collective 

interest. In Australia the shift to tradeable extraction entitlement implies that the extent of moral duty 

is to be efficient, subject to specific legally defined accountabilities. This shift, from interpersonal 

relationships with obligations to neighbours, through to reliance on agencies and planning, and thence 

to amoral market transactions, is a recurrent theme in natural resource management.  

However there is a counter-narrative to amorality in relations between people and natural resources. 

International interest in moral content in natural resource management is reflected in multilateral 

environmental instruments. For example, reversing natural resource loss is incorporated into one of the 

United Nations Millennium Development Goals about sustainable development.
298

 The Earth Charter 

also contains commitments to respect and care for the community of life by securing earth’s bounty 

and beauty for present and future generations.
299

 This includes; respect earth and life in all its 

diversity, care for the community of life with understanding, compassion and love, build democratic 

societies that are just, participatory, sustainable and peaceful, and secure the earths’ bounty and beauty 

for present and future generations.
300

 This imaginative conceptualisation places a duty or ethic of care 

as a central guide to practice, encouraging farmers to adopt a sense “that they are part of a community 

of responsible neighbours, each guided by a similar vision of sustainable life, each knowing that 

ownership means duty, that duty means care, and that care, in the end, is our sole source of hope.”
301

 

Responsible conduct promotes limits on farmers’ actions from the inherent social and environmental 

obligations of ownership, where rights are reconceptualised based on stewardship and where 

reasonableness is equated to a prudent environmental enquiry.
302

 This Earth Charter vision proposes 

an allocation of responsibility based on care. 
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Other examples where an ethic of care is placed as central to stewardship include the Stockholm 

Declaration, Rio Declaration and Agenda 21, World Charter for Nature, World Soil Charter and World 

Soils policy, Convention to Combat Desertification, Convention on Biological Diversity, Ramsar 

Convention and the UN Framework Convention on Climate Change.   

Thus, both local and international politics of the environment are now characterised by simultaneous 

calls for amoral market efficiency alongside calls for caring management. The strangeness of this 

coupling is largely un-noted in policy debate. However it does sit comfortably with the observations of 

discourse theory.  

:�� $D%�(�)"DJ3)4)�D2�"�34��3�L)#��4��L�D��"��DL�

Mechanisms requiring care in the use of resources span from limited accountability within private 

property rights (regulation), through informal exercise of community power including the power to 

constrain or adjust property rights (social licence).
 303

 In socio-political contexts expectations are 

poorly specified and shift, often couched using expressions where what is connoted (for different 

interest groups) is more significant than what is denoted. The words used need only to be sufficient for 

the purpose of political debate, and allowing latitude for multiple meanings to co-exist can be 

advantageous. Examples include ‘sustainability’, ‘sustainable development’, ‘social justice’, ‘the 

precautionary principle’, ‘stewardship’ and ‘duty of care’. The linguistic symbols are clothed with 

different meanings by different people in different contexts. 

Sustainable development suggests obligations reflecting needs, limits, equity and systems 

management.
304

 These obligations are intended to avoid harmful behaviour and promote a neighbourly 

ethos.
305

 Such expectations can be translated into concepts of stewardship for the next generation or 

stewardship for the purpose of production of environmental goods for today’s citizens such as 

biodiversity, clean water and cultural or aesthetic goods. Mechanisms to enforce expectations include: 

penalty structures applied through regulation or administration; economic incentive structures such as 

subsidies and fees for production of environmental goods or carrying out of environmental works, or 

for demonstration of good stewardship; and informal exercise of community power to remove or 

reduce the social licence of the farm sector to carry out their production activities relatively 

unhindered.  These all involve the exercise of power triggered by interpretation. 

�������������������������������������������������������������

303
  Social licence is a voluntary unwritten consent that a community attaches to resource use. It depends on 

satisfying social expectations, see Neil Gunningham, Robert A Kagan and Dorothy Thornton, 'Social Licence 

and Environmental Protection' (2002); Gary Lynch-Wood and David Williamson, 'The Social Licence as a Form 

of Regulation for Small and Medium Enterprises' (2007) 34(3) Journal of Law and Society 321. 
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Regulation is developed within institutions that assume the paramount value of property rights. This 

results in a need to be specific about accountability. The distribution of government funds and the 

exercise of discretion in administration are also constrained by rules concerned with the integrity of 

the use of power. No such constraints exist for communities exercising political power, although; 

respect for law, private property and administrative integrity do channel and constrain the exercise of 

political power. 

As this chapter argues, there is a trend to try to insert elements of care-focused discourse into the 

accountability-focused regulatory framework, to close the loop between legal accountability and the 

desire for caring stewardship. This is principally through administrative rules intended to translate the 

language of politics and environmental care into legal requirements. In order to achieve this, words 

with multiple meanings and connotations need to be refined to create clear accountabilities within the 

context of private rights.  

The European Common Agricultural Policy (CAP)
306

 uses good agricultural and environmental 

practice as a normative standard for environmentally friendly farming performance.
307

 This is the 

baseline standard of accountability for farmers.
308

 Land stewardship incentives encourage good 

farming practice beyond the good agricultural and environmental condition baseline.
309

 Such 

aspirations are similar to those underpinning Australia’s adoption of a statutory duty of care.
310

 In 

England good agricultural and environmental practice (a minimum accountability standard) is 

implemented using the ‘Single Payment System’ while good farming practice (the caring performance 

standard) applies under a tiered ‘Stewardship Scheme’. The potential confusion from this plurality of 

normative guides for farm management performance is illustrated using soil protection. 
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Both the stewardship aspiration and the minimal accountability approaches make reference to 

management guidance contained in government guidelines and/or codes of practice. For example, one 

document to guide implementation of good agricultural and environmental condition and good 

farming practice is a manual for the assessment and management of soil erosion.
311

 This document 

supports assessment of erosion risk on the farm but it does not address the risks of cumulative soil and 

water movement off-farm and potential impacts on the ecological status of receiving waters.
312

 Not 

connecting the farm with the catchment suggests that responsibility is focused upon impacts within the 

bounds of property (an accountability perspective) not upon broader community and environmental 

effects (a care perspective).  Such issues are not restricted to England. The legal uncertainty created by 

multiple standards of farm performance is a concern across Europe due to its effect on trade.
313

 For 

example, to what extent does stewardship, as part of a legally recognised food chain, incorporate the 

non-trade concerns of ethical production criteria and environmental protection?
314

 

Competing concepts of stewardship, sustainability and property rights emerge against the background 

of public rhetoric seeking care of the environment. The dominant paradigm of private property is 

increasingly expected to be the instrument to protect ecological values. To believe that property rights 

provide a reliable guardian against over-exploitation of the environment requires a leap of faith.
315

 The 

mainstream paradigm of natural resource management emphasises private exploitative right within a 

framework of limited and tightly defined environmental accountabilities. 

The Australian development of the statutory duty of care intends to establish caring behaviour as the 

desired norm, guiding land stewards in an economic use that minimises environmental harm.  This is 

unique in the process of moving from political to legal meanings of sustainability because the 

terminology “duty of care” comes from the common law, with a rich history of legal interpretation. In 

this common law setting the words have a particular meaning, in particular there is a logic of 

relationships between elements that is accepted by lawyers that dictates the true meaning of the duty. 

The accepted convention of the process of interpretation is central to the legal meaning of a duty of 

care, but this convention is not used outside of the legal profession. The layperson’s understanding of 

the symbolic language is quite different to the practitioner’s. This legal history focuses on the duty of 
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care to one’s legal ‘neighbour’ and has been applied to the fiduciary duty of trustees and guardians, 

and in the duty of care for workers. Aspects of this duty have been transformed into statutory duties 

such as the obligations to provide a safe system of work or for managers and directors to act honestly. 

How this approach to defining obligations will fit within the framework of sustainability is uncertain. 

:��� $�)�D3;��L(�#4&�#�)�4%�3()$�5�

The appeal of the term “duty of care” lies in the history of its use in the common law (negligence, 

fiduciary duty), thence translated into legislation (occupational health and safety and corporations 

law); its ability to evolve and adjust to context; and its apparent widespread acceptance in setting 

norms of behaviour which adjust to changes in the capacity of duty-holders to internalise 

responsibility to others and the community’s acceptance of different forms of harm. The courts clothe 

a duty of care with content on a case-by-case basis that is evolving, using a sophisticated (but 

deceptively simple-sounding) analytic logic rather than a set of rules.
316

 This approach is appealing for 

precisely the reasons that will make it difficult to apply – it requires sophisticated judgements about 

subjective issues of great complexity.  It is an unique genre of discourse. Those who do not share the 

conventions of legal interpretation that have evolved through history will find it difficult to understand 

how legal profession may apply the term. 

The use of a statutory duty of care for land stewardship in Australia is intended to establish a renewed 

ethical approach to natural resource management.
317

 We have argued that the competing expectations 

that a statutory duty of care will better encourage sustainable management and at the same time reduce 

the high transaction costs, complexity and inflexibilities claimed of traditional regulation may not be 

reconcilable in practice.
318

 A conservative interpretation is more consistent with the historical 

traditions of the law than is a more imaginative outcome. This development, perhaps not accidentally, 

arises in Australia where market based instruments have been enthusiastically embraced, in the 

interest of sustainability and efficiency, that are scarce on requirements for care. 

:���� �$4�5D�4L���#�2D3���<J(�"��#�(�)"DJ3)4�

Table 2 shows where the duty of care has been incorporated into land management statutes in 

Australian state jurisdictions. These reflect Parliamentary inquiry recommendations that draw on a 
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common law duty of care.
319

  However, legislatures have been keen to avoid civil action over a breach 

of an environmental duty of care, eschewing the traditional private role of a duty of care in relations 

between citizens, as it has been developed through the courts. The statutory versions of a duty of care 

instead focus on boundaries of responsibility between citizens and the state adjudicated through an 

administrative process. Administrative notices and prosecution for non-compliance are the means to 

enforce this type of a duty.
320

 

 

Table 2 Statutory duties of care for the environment in Australia 

Legislation Source of the duty 

Environmental Protection Act 1994 (Qld) s.319 General Environmental Duty 

Land Act 1994 (Qld) s.199 Duty of Care Condition 

Catchment and Land Protection Act 1994 (Vic) s.20 General Duties of Land Owners 

Environment Protection Act 1993 (Sth Aust) s.25 General Environmental Duty 

Natural Resources Management Act 2004 (Sth 

Aust) 

s.9 General Statutory Duties and s.133 

Specific Duty to a Watercourse 

River Murray Act 2003 (Sth Aust) s.23 General Duty of Care 

Pastoral Land Management and Conservation Act 
1989 (Sth Aust) 

s.7 General Duty of Pastoral Lessees 

Environmental Management and Pollution 
Control Act 1994 (Tas) 

s.23A General Environmental Duty 

Forest Practices Act 1985 (Tas) s.31(1) Code of practice to provide 

reasonable protection to the 

environment 

 

Generally the statutory versions require farmers to undertake all reasonable and practicable measures 

or exercise reasonable consideration or exhibit reasonable land management behaviour, to prevent or 

minimise environmental harm or harm to land. Advocates of this form of duty expect it to offer 

farmers a self-regulating way to acquit their responsibilities.
321
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The role of the courts in giving practical meaning to the duty of care is downplayed by the 

administrative enforcement approach. This usually involves issuing an order or notice for which non-

compliance is an offence. Action by a third party may be authorised by further administrative action, 

and costs recovered or court orders issued as a final step in the general process. 

The duty of care makes environmental care a rule of accountability by embedding this requirement 

within administrative frameworks under which agencies of government can make orders for private 

expenditure, and even terminate contractual leases. The bureaucracy, rather than the courts (through 

criminal action) or the citizen (through civil action), will be charged with determining the moral 

legitimacy of exploitative acts, and giving legal effect to the conscience of the community by taking 

actions that impose an economic penalty on the environmental wrong doer. 

The economic consequences from such orders may be significant, including the termination of private 

leases over large land areas or costly remediation works at private expense. The incentive to seek 

judicial review of such administrative decisions seems substantial particularly as the principles 

themselves are legally nuanced. 

The understandings that are shared between judges and advocates about the relationships that make up 

a duty of care are unique and specialised. This distinctiveness gives the discourse the character of a 

specific genre. The duty of care terminology in common law is short hand for elegant reasoning 

developed over centuries. This functions as a two-stage process for setting flexible standards of 

performance. First, contexts and relationships are examined to decide whether one person is under an 

obligation and has acted reasonably towards another to prevent certain potential harms. The boundary 

of responsibility for harm depends on whether the harms, harm causing practices or people involved 

are of a type that, for policy reasons, ought to be excluded from liability. Second are the behavioural 

norm aspects of a duty, which arise once the general obligation to take reasonable care is established. 

These define the practical actions needed to satisfy the duty. The more that common practice of an 

industry or profession is followed, the more likely that no breach of the duty will be found.  

In its new sustainability application the principal use for a statutory duty of care is in setting 

boundaries of responsibility between citizens and the state, about how the citizen is entitled to treat the 

environment. There is no clarity about the reasoning process to be applied by the administrators.
322

 We 

expect that in the absence of well-developed precedent the legal interpretation of the new meanings of 

duty of care is likely to reflect foundational principles from common law history, which is a shared 

basis for investing meaning in the terms. 
 
International law principles may perhaps be imported 

alongside the common law for determining reasonable care. The High Court has found that entering 
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into an international agreement raises a legitimate expectation that administrative decisions made by 

the government will be in accord with the provisions of the agreement.
323

 An international agreement, 

ratified by Australia, may influence the court’s interpretation of an ambiguous statute, but it is not 

likely to overturn judicial history.
324

 

Administrative enforcement, rather than private litigation or policing, is intended to remove the 

spectre of litigation but as we have noted this may be opening the door for administrative appeals. 

Administrators do not have a shared interpretative history, not common frameworks for their discourse 

about duties. This suggests the potential for a great variety of approaches and outcomes. 

Administrative enforcement raises significant uncertainties about how a duty of care might be applied 

including: 

(i.) The reasoning steps that will be applied both in the original decision and for any appeal; 

(ii.) the type of evidence that may be required as a result;  

(iii.) whether the enactment will be read to broaden or to narrow the type of obligations on the 

resource user; and  

(iv.) the extent to which obligations for sustainable development within international 

agreements to which Australia is a party will be relevant. 

The potential for complexities in applying the duty of care term to the environment is substantial. The 

duty of care in its’ fiduciary and worker safety applications imposes a high standard of obligation 

upon the duty-holder, to take a highly precautionary approach to protecting the interests of those to 

whom they owe the duty. In its application in negligence however, the duty of care depends on 

nuanced evaluation by the court of what is foreseeable and reasonably preventable. The level of 

precaution is only that which is reasonable in the circumstance. The questions that this begs are: “what 

is the precautionary onus that must be imposed by an administrator upon the subject of an 

environmental duty of care?”; and then “what reasoning must be applied by the administrators to 

demonstrate that they have properly acquitted their obligation to properly apply the test of duty?” 

before they can act. This judicial discourse is unique, and materially different to the discourses of 

farmers and other landowners about the same subject matter. 

Further difficulties arise because unlike the prior incarnations of duty of care, the environmental duty 

is protective of non-human interests. This is an imaginative development analogous to the 

responsibility of those holding market power not to exercise it so as to substantially harm that 

(artificial) creature termed competition in a market.  History with trade practices law has demonstrated 

that moving to consider non-human interests poses particular difficulties for the judicial system.  The 

challenges are illustrated by the early attempts of Australian courts to apply the well-understood 

�������������������������������������������������������������

323�� ���	�
����+	�	����
�(���
�	�������,	��������
��"������+�,,/.��-=�"#3�0E=��
324�� ( �'�)���	
�
��
	��0B�������@������������*
���"<�
���(�
���<��



� �B��

concept of “competition”. In the first case to test this principle,
325

 Joske J. adopted a definition of 

competition that was seen as unusually narrow given the common understanding in economic expert 

circles of the meaning of this term. The Trade Practices Act 1974 (Cth) was subsequently amended 

and a more detailed and specific definition of competition was inserted, which directed the courts to 

specific tests to define the newly created duty not to cause harm to competition. The difficulties arose 

notwithstanding a range of technical and general guidelines, including overseas cases that were 

considered by commentators to provide a clear meaning to the policy term. A similar type of process 

occurred with the precautionary principle, which shares a number of characteristics with a duty of 

care. In most such cases the pattern of the court seems to be to take a prosaic and conservative stance 

to the extension of legal responsibility, respecting the freedoms to exploit opportunities that are 

available to the citizen. 

�T� "D*54��L&��L�43534����DL��L��$4�)D"��#�&4L34�

The indeterminacy of the accountability coupled with the likelihood of administrative appeal suggests 

that judicial interpretation will arise once the duty is applied in ways that impact on land users.
326

 The 

indeterminacy also suggests that administrative implementation and judicial interpretation will be 

complex, and that more specific guidance for land users will be required. This type of dynamic has 

been evident with interpretation of the statutory precautionary principle by the courts. 

There is a variety of social expectations about what a duty of care is and what it can do for 

stewardship of natural resources (Table 3).
327

 Few of these reflect the uses of duty in negligence. 

Many of the interpretations are used in debate without the conflicts between them being highlighted, 

creating a false sense of coherence between competing interests in the advocacy of a farmers’ duty of 

care. In using the term ‘a duty of care’, advocates may be expecting quite different outcomes from its 

application. 

 

Table 3 Diverse expectations of the legal duty of care. 

Interpretations of duty of care 

Is it a flexible process for determining 

responsibility in a range of situations? 

Or is it specific rules of practice that can be 

clearly stated? 
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Is it a method for handling disputes between 

individuals? 

Or is it a method for determining 

compensation claims against the state for 

‘taking’ of private resources? 

Is its principal purpose to increase 

accountability for environmental and public 

good performance of private enterprise? 

Or is it a means to safeguard resource use 

for private enterprise? 

Does the term refer to a statutory duty of care, 

specified by Parliament? 

Or does it mean a common law duty of 

care, developed by the judiciary? 

Is it principally a tool used to frame political 

rhetoric? 

Or is it a legally actionable concept with 

specific legal content 

Is its purpose to define the collective duty of 

resource users generally across a generic range 

of circumstances? 

Or is it intended to be a tool to evaluate 

individual performance in particular 

circumstances? 

 

These different concepts reflect opposing hopes of interest groups, which include:  

(i.) Strengthening the property right and compensation claims of farmers; 

(ii.) Strengthening the public interest claim over farmers’ management of natural 

resources; 

(iii.) Creation of new civil or government rights to intervene in the management of 

primary production; 

(iv.) Strengthening ‘right to farm’ claims; 

(v.) Shifting of the costs of public good conservation from the private to the public 

purse; or 

(vi.) Embedding of the costs of conservation as a cost of land tenure. 

These views seem to span the variety of world-views characterised by Dryzek. Not all these 

expectations can be met. Further refinement through the Parliament or judicial review will take time, 

and may impose high costs.
328

   

T� &�:�L&�*4�L�L&��D��$4�#4&�)#��4(�(�)"DJ3)4�

�������������������������������������������������������������

328�� 7�&�"�����'3����
�������	�������*
�!����
�����
��
�����"���������4�������>��������4�������������%
����
����
���'����(�%��7������+��.������5��� ��1����,�"
�����	���,��������+�,,/.�1�)������*�*
����
���(���
��
(�$��!
������'7
��
������
�������)����������
��
�����"���������"
�����&���������3����
���'�+�,-E.�=+�.�
���
����������8�,������������$
�����	���1�3�����7
������
���*
�����"
����:���
�	������������	��#�����
�8�
+	
�	���8������
��	���+�,,,.�1��������(�
�����'4���������
������������
��(�������"
��5�	�����3������������
$��	K'�+(�	
���������4��������J������������>������
�����,,,.1�C
����5
�����
���*
��
����%
�����'4 �������
5������3��	��������������4�������������������������
�����5������'�+3���������������2��������,,,.1�C�����
&�������'4����
�����>�
�����3����
��������������
������'�+L���Y�
�
������
������0660.1�7
�
!�(�3����
��
���
<���������*
������'��
��
�����"���4������������������������4�	����
������
�����������)��
��)�������'�+066B.�
��/�0�1������+�����'��



� �B=�

A statutory duty of care for environmental protection and stewardship of natural resources exists in 

four Australian jurisdictions. This reflects the more imaginative elements of the international discourse 

of environmental responsibility, but must be applied in a world where the dominant paradigm is the 

exploitative freedom of property owners constrained only by specific accountability. Although the 

connotations of care in stewardship and a duty of care are readily accepted politically in part because 

of their multiple meanings, when it comes to requiring performance with economic consequences for 

private interests the application of the terminology may prove slippery.  

The potential for complexity when aspirations of moral action interact with the amorality of the 

market has been illustrated by the experience with implementation of the statutory precautionary 

principle and native vegetation conservation legislation. Courts, administrators and the legislature will 

have to overcome the problem of multiple hidden meanings that is common in political debate about 

matters where economics and ethics meet, such as with sustainable development. The economic 

impact of administrative decisions on property interests suggests the likelihood of court challenges to 

administrative attempts to bridge these distinct discourses. Inevitably courts must convert words 

intended to connote care into forms that impose well-specified legal accountability that respect of the 

freedoms of private ownership.  

The common law can inform interpretation of the statutory duty of care in the absence of other 

definitive guidance, but this translation will be doctrinally complex. Practical complexities may 

emerge from this clash of paradigms, which could significantly impede the effectiveness of the duty of 

care to extend accountability. 

(i.) Evidentiary, legal standing and doctrinal problems may result in significant transaction 

costs and uncertainty of outcomes. Where these issues are not an impediment, it may be 

more reliable to use more traditional environmental offences. 

(ii.) Since only administrative bodies have legal standing and are likely to be sensitive to waste 

of public resource or public criticism, conservatism in using such innovative mechanisms 

is likely.  

(iii.) For the early uses of the principle the risk of appeal on legal grounds (given the 

uncertainties of meaning, against the background of the common law history of the 

principle), would further dissuade its use. 

These problems all suggest that the shift of discourse from the political to the legal genres carries its 

own unique complexities. This chapter has attempted to demonstrate that such problems are not 

idiosyncratic to the Australian land management legislation identified in Table 2 above. They reflect a 

clash of philosophies within a discourse that spans legal, social and moral dimensions. Unresolved 

tensions are masked by the use of words that conceal multiple meanings that allows apparent 

consensus on contentious issues. These in turn reflect world-views that mirror those highlighted by 

Dryzek, but also strongly reflect the continuing political and legal relevance of Lockean views of 

private property and man’s relationship with the world. Eventually these tensions are delegated to 

bureaucracies to resolve, but in a context in which property interest can be constrained only by 



� �B?�

unambiguous accountabilities is the legal norm.  The form of discourse that is used in the law is 

unique, and requires levels of semantic precision that are avoidable (and perhaps counterproductive) in 

the political and social context. 

Principles of moral responsibility will need to be far more clearly embedded as counters to the 

tradition of private exploitation if they are to meet the great expectations that they carry in 

international political discourse. Achieving this may require improved the regulation-making 

processes, so that the specifics of implementation of sustainability principles are better identified at the 

time the law is created. This may help to minimise the long periods between promulgation of 

ecological principles as law, and demonstration of their practical effect. Such processes will also need 

to ensure that the standards of responsibility expected of property owners are properly specified 

through Parliament, so that the legal profession can be sure of where along the spectrum of possible 

positions from conservative (property as paramount) to idealistic (strong stewardship ethic) the 

legislature intends to take society. This is necessary if the dominance of the exploitative paradigm of 

property is to be shifted by the incorporation of ethical concepts of sustainability.  

Regulation making processes should also improve the capacity of the administration to make the types 

of decision that is required of them by such laws. As this paper has illustrated, what is expected of 

administrators is a very sophisticated bridging of discourses, for which few are likely to be adequately 

prepared. Ultimately, administrators and policy makers will need to accept that legal disputes before 

the courts over such ambiguities and conflicts is not a demonstration of inefficiency, but a valid 

process to generate community norms and consensus, in the absence of any other process to do so. The 

mechanism through which the law works to shape norms (and thereby minimise future conflict) is 

conflict channelled through the legal system. It is false efficiency to bypass this process when the 

issues are as truly fundamental as those embedded (but hidden) within the simple expression ‘a duty of 

care’ for the environment. 
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MARK SHEPHEARD∗ AND PROFESSOR PAUL MARTIN
**329 

 

The common law concept of a duty of care is being extended into agriculture in some 
jurisdictions. However, the expression ‘duty of care’ hides a diversity of competing 
connotations. This article explains the context within which this environmental duty of care 
has evolved and outlines some conflicts the principle is intended to resolve and competing 
expectations this elicits. Statutory versions of the duty of care from natural resources and 
environment protection legislation are discussed, along with a consideration of the 
principle’s operation in tort to set bounds to legal responsibilities and norms of behaviour. 
The article concludes that like other attempts to import useful policy concepts into legal 
relationships, false starts are inevitable before the promise of a duty of care approach 
becomes a reality. 

�

�

���L�3D(J"��DL�

Duty of care is a legal term with a long history in the common law, notably within the tort of 

negligence. It has proven to be functionally useful in applying community norms of responsibility to 

assist in flexibly resolving complex disputes between neighbours. Environmental regulation of 

farming is criticised for being inefficient, cumbersome and out of tune with community norms.
330

 A 

duty of care has therefore been suggested as a way of helping to define what reasonable behaviour is 
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for a farmer, allowing both accountability and flexibility in response to particular situations.
331

 This 

has led to policy proposals that a duty of care should be incorporated into natural resource 

management legislation
332

 which have been subsequently enacted in several states. It is, however, 

difficult to clarify what a duty of care means in practical terms for farmers, because of the absence of 

well-developed community norms about responsibility to the environment.
333

 Duty proponents, like 

the rest of the community, do not have a shared understanding about the content of a duty of care nor 

about the type of outcomes it is intended to deliver in practice.
334

 We discuss the range of competing 

interpretations later in this article. 

The value of the duty of care as a legally enforceable social construct is demonstrated by its 

application in civil liability, and in the general statutory duties of company directors.
335

 In both 

instances this success has been the culmination of a long period of common law development. A 

statutory duty of care for natural resource management in farming does not enjoy a long history of 

refinement in the common law. The duty of care in common law has developed as a sophisticated 

process rather than as a code, primarily used for resolving disputes between citizens for damage to 

private interests. In its new sustainability application the principal use for a statutory duty of care is in 

setting boundaries of responsibility between citizens and the State, and while there are some 

indications of expected content there is no clarity about the reasoning process to be applied. In the 

absence of well-developed precedent, the legal interpretation of the new meanings of duty of care is 

likely to require reference to foundational principles from the common law.
336
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Representatives Standing Committee on Environment and Heritage, Coordinating Catchment 
Management. Report of the inquiry into catchment management. G Bates, A Duty of Care for the 
Protection of Biodiversity on Land (Productivity Commission 2001). M Young, T Shi and J 

Crosthwaite, Duty of care: An instrument for increasing the effectiveness of catchment management 
(Department of Sustainability and Environment 2003). Steve Hatfield Dodds, The catchment care 
principle: a practical approach to achieving equity, ecosystem integrity and sustainable resource use 

(CSIRO 2004). Phil Hone and Iain Fraser, Extending the Duty of Care: Resource Management and 
Liability (SWP 2004/06, Deakin University 2004). 
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  Industry Commission, A Full Repairing Lease. Inquiry into Ecologically Sustainable Land 

Management (1998). House of Representatives Standing Committee on Environment and Heritage, 

Public Good Conservation: Our challenge for the 21st Century. Interim report of the inquiry into 
effects upon landholders and farmers of public good conservation measures imposed by Australian 
Governments A Gardner, ‘The Duty of Care for Sustainable Land Management’ (1998) 5(1) The 
Australasian Journal of Natural Resources Law and Policy. Queensland Government, Delbessie 
Agreement: State Rural Leasehold Land Strategy (December 2007). G Bates, above n 3. 

333
  Department of Sustainability and Environment (Victoria), Land and Biodiversity at a Time of Climate 

Change Green Paper (Government of Victoria, Australia, 2008) See p 61 on community expectations 

and the responsibilities of land managers. 
334

  This paper draws upon detailed evaluation of the various legislation, reports and studied cited, and 28 

interviews with key farming, legal, government and environmental experts across the eastern part of 

Australia that were conducted between November and September 2008. Interviews took between 40 

and 90 minutes. 
335

  For statutory duties of company directors see Corporations Act 2001 (Cth). Sections 180 to 184 deal 

with general duties These are; the duty to act with care and diligence, to act in good faith and for a 

proper purpose, not to improperly use position and not to improperly use information. 
336

   The challenges of incorporating broad policy principles into legislation which impacts upon the free 

exercise of private property rights are well illustrated by the early attempts of Australian courts to apply 
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This article reviews issues concerned with boundaries of responsibility for natural resource 

management by farmers, where such a duty of care might be tested. We consider initially the variety 

of expectations and interpretations of a duty of care from the policy arena, which have led to its 

adoption into law. We then consider how the duty of care has been enacted as law in some 

jurisdictions. Based on this, we consider how these intentions might be tested in the courts, and the 

implications of the courts likely reliance on common law to develop a new meaning of duty in the 

pursuit of sustainability. 

This highlights some potential obstacles to the practical implementation of a duty of care as the legal 

basis for sustainable natural resource management by farmers. It is hoped that such a review will 

provide an impetus to develop a more refined understanding of what a duty of care might mean in 

practice and thereby assist with its efficient application to control harms as well as supporting freedom 

to farm where the community expectation of a duty of care is met.
337
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The unique role of the duty of care in law is to provide a mechanism to give legal effect to unstated 

expectations about how an individual ought to act, where their action might impact on others. It 

defines a limit to the freedom of the individual that is based on community norms. It does so by 

applying a careful process of logic to define what the citizen ought to have done, after the fact. From 

this citizens can infer their own code of behaviour for future actions. 

This implies some level of consensus that can be identified by a court about the boundaries of 

responsibility between the individual and broader community. In the civil and corporate uses of duty 

of care it would seem that there is an understanding that harm to another can lead to personal liability, 

and about what actions might be considered reasonable. The consensus has evolved partly as a result 

of the liability potential created by the legal duty, and the relationship between consensus and a legally 

enforceable duty is circular. It is not clear that there is such a consensus in the community about what 

harm to the environment is actionable based on a duty of care. The greatest social value from 

introducing a legal duty of care for the environment may not be in its capacity to resolve disputes 

today, but in its potential to drive the emergence of such a consensus over time through litigated 
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the well-understood concept of ‘competition’. In the first case to test this principle in court, Top 
Performance Motors Pty Ltd v Ira Berk (Qld) Pty Ltd (1975) 24 FLR 286,  Joske J adopted a definition 

of competition that was seen as unusually narrow given the common understanding in economic expert 

circles of the meaning of this term. The Trade Practices Act 1974 (Cth) was subsequently amended and 

a more detailed and specific definition of competition was inserted, which directed the courts to specific 

tests to define the newly created duty not to cause harm to competition. The difficulties arose 

notwithstanding a plethora of technical and general guidelines, including overseas cases, that were 

considered by commentators to provide a clear meaning to the policy term. A similar type of process 

occurred with the precautionary principle, which shares a number of characteristics with duty of care. 
337

  Daniel H Kim, ‘From Individual to Shared Mental Models’ (1994) 5(3) The Systems Thinker; Aalders, 

Marius, ‘Drivers and Drawbacks: Regulation and Environmental Risk Management Systems’ (2002) 10 

London School of Economics and Political Science; Sue Kilpatrick et al, Effective farmer groups for 
defining best practices for sustainable agriculture (Research and Learning in Regional Australia, 

University of Tasmania & Department of Primary Industries, Water and Environment, Tasmania, 

2003); Michele Marra, David J Pannell and Amir Abadi Ghadim, The Economics of Risk, Uncertainty 
and Learning in the Adoption of New Agricultural Technologies: Where Are We on the Learning 
Curve? (SEA Working Paper 01/10/2003), James Meadowcroft et al, ‘Deliberative Democracy’ in 

Environmental Governance Reconsidered. Challenges, Choices, and Opportunities (2004) 183; Peter M 

Senge and Danah Zohar, ‘Emerging Theories about Deep Collective Learning’ (Paper presented at the 

22nd International Conference of the System Dynamics Society, Oxford, England, July 25-29 2004). 
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disputes.
338

 However, this is a different line of argument from those that have been used to date to 

support environmental duties of care. 

 

Expectations of reasonable natural resource management by farmers may come from formal or 

informal sources.  Formal expectations are documented in domestic laws and administrative 

instruments, which may reflect international agreements and treaties. Examples of formal instruments 

with expectations about farmers’ natural resource management are: the Native Vegetation Act 2003 

(NSW), Property Vegetation Plans (NSW) and the RAMSAR Convention.
339

 

 

Social expectations are defined by both formal and informal means, and the expectations may not 

necessarily be consistent.
340

 They can be expectations of virtuous behaviour (achievement of which 

deserves to be rewarded, perhaps by improved access to resources), or they can represent expectations 

of minimal accountability (non-achievement of which may justify punishment, perhaps by denial of 

access). Accountability reflects a minimum required level of behaviour, and virtue is a desirable 

standard of ethical performance.
341

 This prompts the question whether a legal duty of care is intended 

to enforce accountability or results from a desire to reward virtue. Both conceptualisations are present 

in advocacy of a farmer’s legal duty of care for the environment.  

To illustrate, in irrigation farming competing informal expectations can be seen in community debates 

about: the volume and timing of water allocation, impacts of irrigation on the environment and the 

security of access to water by farmers and water for the environment. Such expectations reflect 

evolving social concerns about sustainability and the complex links that exist between water in its 

various uses, and community wellbeing.
342

 These informal expectations go beyond formal 

accountability. It is in clarifying this region between what is stated as mandatory under statute, and 

what is expected of farmers by the community but unstated, that the concept of duty of care is 

anticipated to be most useful. However as expectations are not homogenous, and span the range from 

virtue to accountability, it is difficult to identify where these boundaries lie today. 

It is relatively easy for everyone to agree that some boundaries should be in place, reflecting a 

distinction between behaviour that is ‘accountable’ and behaviour that is ‘virtuous’. Moving from the 

abstract to the specific requires clear principles for doing so and to date these are not in evidence. 
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338
  For analysis of the social function of law in the harnessing of conflict for the purposes of norm 

formation and social cohesion see Niklas Luhmann, Social Systems (1984). 
339

  The Ramsar Convention on Wetlands of International Importance especially as Waterfowl habitat, 
done at Ramsar, Iran on 2 February 1971. The English text of the convention is set out in Australian 

Treaty Series 1975 No. 48. The convention is adopted into Australian law by the Environment 
Protection and Biodiversity Conservation Act 1999 (Cth). 

340
  M Bovins, The Quest for Responsibility. Accountability and Citizenship in Complex Organisations 

(1998). To bear responsibility and to take action on it happens ‘in the realisation that you will at some 

point have to answer for your action or inaction; whether to a formal institution, such as a tribunal or 

commission of inquiry; to an informal, but no less concrete, forum such as your circle of friends, your 

parents of your children; or to a more metaphysical type of forum such as God or human kind’ see page 

28. These expectations create a boundary of responsibility for performance that may not always be 

clearly defined. 
341

  Bovins, above n 12. 
342

  A Cashman and L Lewis, ‘Topping up or watering down? Sustainable development in the privatised 

UK water industry’ (2007) 16 Business Strategy and the Environment 12. 
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There are typically three areas of dispute around natural resource management by farmers: the rights 

and responsibilities of secure access to natural resources, the appropriate principles and standards for 

regulating agriculture, and the apportionment of cost and benefit between farmers and society. These 

three areas provide some illustrations of the challenges. 
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Rights and responsibilities are inseparable components of property.
343

 A holder of legal property rights 

to beneficial use and enjoyment of land is bounded by their responsibilities to neighbouring 

landholders (and through regulation to the broader community).
344

 Australian society is increasingly 

concerned about farmers’ natural resource management, reflected in media coverage of land 

degradation, water use issues, drought, and food production.
345

 There is uncertainty about what duties 

a farmer has (or ought to have), reflecting both legal property rights and community perceptions of 

moral duties.
346

 Political positions in the property rights and environmental responsibility debates can 

be characterised as supporting either un-attenuated freedom of use or greater restriction on use of 

resources. Non-attenuation is generally the position of farming interest groups, who see duty of care as 

providing greater freedom from government regulatory action that constrains farming. This position 

reflects a view that provided a farmer is satisfying a narrowly defined responsibility to the 

environment he or she ought to be free to operate unhindered and ought to be compensated if his or 

her operation is otherwise interfered with in the public interest. This narrow accountability approach is 

represented by groups such as the Australian Farm Institute, New South Wales Farmers Association 

and the National Farmers Federation.
347

  

Greater attenuation of rights to access natural resources, based on expectations of virtue, underpins the 

advocacy of a legal duty of care by conservation groups, who see duty of care as a complement to 

regulation. Conservation interest groups argue that landholder responsibilities have been poorly 

defined.
348

 These stakeholders often believe that farmers also have an obligation to go beyond 

compliance with regulation in their land management responsibility. In practice, conservation interests 

reflect a belief that responsibility encompasses ‘the management of off-farm impacts such as salinity, 

soil erosion, pollution, and regional biodiversity decline’ in addition to responsibility for impacts on 
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343
  R W G Bryant, Land: Private Property and Public Control, Environment Series (1973); H Demsetz, 

‘Towards a Theory of Property Rights’ (1967) 57 American Economic Review 347; Charles K. Rowley 

and Charles Rowley, Property Rights and the Limits of Democracy (1993); John Brewer and Susan 

Staves, Early Modern Conceptions of Property (1995); Heritage House of Representatives Standing 

Committee on Environment, above n 4; Hone and Fraser, above n 3; Murray Raff, ‘Toward an 

Ecologically Sustainable Property Concept’ in Elizabeth Cooke (ed), Modern Studies in Property Law 

(2005).  
344

   Raff, above n 15. See para 2.44 in Heritage House of Representatives Standing Committee on 

Environment and, above n 4.  
345

  M Keogh, Success requires innovation - on and off the farm (2005). 
346

  Heritage House of Representatives Standing Committee on Environment and Heritage, above n 4. 
347

  National Farmers Federation (NFF), Policy on Sustainable Production, Land and Native Vegetation 

(2004); Jack A Sinden, Who Pays To Protect Native Vegetation? - Costs To Farmers In Moree Plains 
Shire, New South Wales (University of New England, 2002); NFF, Community Attitudes to Farmers 
and Resource Security (2003); Bryan Pape, ‘Taking Farmers Property Rights Seriously and Just 

Compensation On Their Taking’ (Paper presented at The Fourth Annual Global Conference, 

Environmental Taxation Issues, Experience and Potential, 2003); Andrew Macintosh and Richard 

Denniss, Property Rights and the Environment - Should farmers have a right to compensation? (The 

Australia Institute, 2004). 
348

  Australian Conservation Foundation, Rights and Responsibilities in Land and Water Management 
(2002). 
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the farm.
349

 This version of a duty of care presupposes that many public interests which farmers 

believe ought to be funded by the public should be satisfied without compensation. This position is 

represented in the duty of care advocacy by groups such as the Australian Conservation Foundation, 

World Wildlife Fund, and the Inland Rivers Network.
350

 

A lack of clarity and flexibility can inhibit innovative practice.
351

 Duty of care has been promoted as a 

way to stimulate innovation by providing protection to farmers from detailed prescriptive regulations 

that limit land use options.
352

 This potential to stimulate innovation in a way that helps meet public 

expectations has been highlighted,
353

 suggesting that a legal duty may assist farmers to align their 

operations with regional natural resource management plans by using industry codes, best 

management practices and environmental management systems. 

Whether replacing legislation that has the benefit of parliamentary oversight with codes, standards and 

systems that are not the subject of this form of scrutiny will ultimately result in greater simplicity and 

clarity is at this stage untested. One possibility is that the battle over requirements will simply move 

from Parliament into political backrooms, as competing environmental and farmer political interests 

struggle to become controllers of the interpretative guidelines and codes. Another is that these issues 

will be litigated through other avenues, notably administrative law, contract disputes or through 

enforcement processes. 
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Sustainability is primarily about the management of behaviour. Regulation is one tool of behaviour 

change.
354

 Arguably a duty of care allows greater latitude for performance to be self-managed than 

traditional regulation because it allows greater freedom of action.
355

 The potential to manage flexibly 

in response to local conditions is a valid argument to support duty of care
356

 given the diversity of 

farming and environmental situations in Australia. However putting detailed meat on the broad bones 

of this policy objective is likely to be difficult. Three possible approaches are discussed below. 

Land management policy principles have been suggested as the way to convert broad aspirations into 

actionable legal duties (see Table 1). While laudable, it is difficult to see how very broad principles 

will result in the clarity of the responsibility of farmers that is sought by all along the 

farmer/conservationist spectrum of opinions. 

Farming systems research can provide more detailed management guidelines; these include: ‘critical 

success factors for multi-purpose farming systems’ (see Box 1),
357

 ‘principles for rural land 
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349
  Ibid. 

350
  Warwick Moss, Why The Property Rights Debate Is Holding Back Reforms- A Case For A Focus On 

Structural Adjustment (WWF, 2002), The Wentworth Group of Concerned Scientists, A New Model for 
Landscape Conservation in New South Wales (2003) WWF, Native Vegetation Regulation: Financial 
impact and policy issues (WWF, 2005), Australian Conservation Foundation, above n 20.  

351
  Bates, above n 3. 

352
            Australian Farm Institute, Statutory Theft (2001). 

353
  Bates, above n 3; M Young, T Shi and J Crosthwaite, Duty of care: An instrument for increasing the 

effectiveness of catchment management (Department of Sustainability and Environment, 2003). 
354

  Evidence to Standing Committee on Natural Resource Management, NSW Legislative Assembly, 

Sydney, 21 February 2006, (Professor Paul Martin); House of Representatives Standing Committee on 

Environment and Heritage, above n 4. 
355

  John G Fleming, The Law of Torts (9th ed, 1998). See p 9. 
356

  Gardner, above n 4. See particularly p 30 and p 61. 
357

  Neil Southorn, ‘Challenges and opportunities for multi-purpose agriculture in Australian farming 

systems’ (Paper presented at the AgroEnviron, University of Udine, Italy, 2004). 
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management,’
358

 ‘fundamental requirements for sustainable farming systems’,
359

 and the principles for 

ecologically sustainable farming systems in Australia.
360

 These management principles may provide 

greater practical guidance, but they too are both general and contestable. It seems unlikely that any 

will conclusively satisfy the competing expectations of a practical meaning for a farmers’ duty of care, 

though they may form useful components in future debates.  

Table 1: Policy principles for farmers’ duty of care from 

 government inquiry documents 

 

Principles for land management, 
natural resources and 
environmental protection361

 

Principles of public good 
conservation362

 

(vi) Land managers’ duty of care 

for the environment 

established by statute, with 

associated rights and 

obligations. 

(vii) Identify and manage the risks 

of causing harm to the 

environment. 

(viii) Inform those directly at 

risk of foreseeable personal or 

financial harm. 

(ix) Inform the regulatory agency 

of the risk of foreseeable harm 

to the environment. 

(x) Consult with those at risk of 

foreseeable harm. 

(vii) Landholders’ rights in 

respect of land use. 

(viii) Landholders’ duty of 

care to manage land in 

ecologically sustainable 

manner, 

(ix) Policy focus on outcomes 

and context-specificity. 

(x) Repairing past damage  a 

shared responsibility. 

(xi) All programmes must be 

based on latest and best 

scientific data 

 

A third alternative (beyond broad policy statements and farm-systems principles) is to rely upon 

science for specific guidance about actions to be taken at a farm level. By way of illustration, the 

approach in NSW is one where science-based environmental standards underpin regulation of farming 

practice.
363

 This regulatory framework follows the recommendations made by the Wentworth Group 

of Concerned Scientists.
364

 These standards address water quality, salinity, biodiversity, and soil 
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358
  S McIntyre, ‘The way forward, from principles to practice’ in S McIntyre, JG McIvor and KM Heard 

(eds), Managing and conserving grassy woodlands (2002)  
359

  John B Passioura, ‘Can we bring about a perennially peopled and productive countryside?’ (1999) 45 

Agroforestry Systems.  
360

  MC Watts, ‘Getting on track? A discussion paper on Australia's progress towards ecologically 

sustainable management of our rural landscapes’ (Australian Conservation Foundation, 2004). 
361

  Industry Commission, A Full Repairing Lease. Inquiry into Ecologically Sustainable Land 
Management (1998). 

362
  House of Representatives Standing Committee on Environment and Heritage, above n 4. 

363
  There are three interrelated statutes that establish this science based framework for sustainable land 

management. These are the Catchment Management Authorities Act 2003 (NSW), Natural Resources 
Commission Act 2003 (NSW), and Native Vegetation Act 2003 (NSW). These three need to be 

considered together for this purpose as they integrate to establish state wide standards and targets, 

establish statutory catchment plans and linking those to on ground performance via property vegetation 

planning. 
364

  The Wentworth Group of Concerned Scientists, A New Model for Landscape Conservation in New 
South Wales (2003).   



� �E,�

conservation. Under this model, regulatory property management plans become a form of contract 

between farmer and the State, and establish the boundaries of responsibility for performance and 

funding. They are expected to provide investment security, management flexibility, and financial 

support opportunity for land managers.
365

 

Such standards are more detailed than traditional regulations. The implementation of these detailed 

scientific standards has shown itself to demand a great deal of data and time. It has involved 

complexity for farmers and government and has reduced reliance on the farmers’ judgement in the 

light of local conditions and operating needs.
366

 These unintended costs are arguably due to an 

insufficiency of data and analytic processes, resulting in frustration among farmers as they are 

required to seek approvals for normal farming activity while processes are developed and data 

evaluated.
367

 It would be hard to claim that harnessing science in this way has reduced the expectations 

gap between the farmer and environmentalist.  

Box 1: A ‘critical success’ management approach to sustainable farming
368

 

(x) Know natural resource condition and limitations and the linkage of these to 

business success 

(xi) Natural resources are viewed and valued as business assets that can depreciate 

(xii) Inputs are matched to production potential 

(xiii) High input production is planned for environmentally stable and resilient sites 

with the appropriate protection measures in place 

(xiv) Active participation in conservation as part of the business plan 

(xv) Seek environmental accreditation and partnerships for development of 

environmental services 

(xvi) Environmental management is integrated into farm decision making and planning 

(xvii) Support and participate in education 

(xviii) Willingness to achieve change in organisational culture 

 

Developing the practical meaning of a duty of care at a farm level is likely to involve a lengthy 

process of testing through administration, prosecutions or civil action. Science based standards of 

performance may eventually provide a robust link between principles and practice but this will be a 

lengthy and data hungry process. The mere creation of a statutory duty of care will not solve the 

fundamental problems that derive from a lack of consensus in society, and the limited capacity of 

science to resolve farming issues at an enterprise level. The law may reflect such tensions but it may 

be too much to expect that a legal formulation will efficiently resolve them. 
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365
  Ibid. See p 9 about Property Management Plans. 

366
  Government mandated legislation related to catchment management and its administration has the 

effect of crushing local initiative; see Anna Carr, Grass Roots and Green Tape. Principles and 
Practices of Environmental Stewardship (2002 ) 10. Uncertainty surrounding what a person may or 
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Policy and Rural Sustainability’ in Chris Cocklin and Jacqui Dibden (eds), Sustainability and Change 
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uncertain at the local level. See p 72 of Paul Martin et al, Developing a Good Regulatory Practice 
Model for Environmental Regulations Impacting on Farmers (Australian Farm Institute, 2007). 
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  Neil Southorn, ‘Challenges and opportunities for multi-purpose agriculture in Australian farming 

systems’ (Paper presented at the AgroEnviron, University of Udine, Italy, 2004). 
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There is conflict over who should pay for public good conservation on private land. The costs of 

conservation include (for example) foregone production from setting aside land and water for the 

purpose of protecting or rehabilitating the environment. Farming interests argue that other than where 

the farmer is the harm-doer, imposed public good costs should be funded from the public purse.
369

 

Conservation interests suggest applying the ‘polluter pays’ principle as part of the duty of care.
370

 This 

viewpoint can include  acceptance that land managers could be paid incentives for generating social 

value through environmental stewardship and production of public goods, while those generating 

social costs should be subject to penalty.
371

  However, ‘polluter pays’ leaves two issues unresolved. 

The first is that many types of environmental harm are intrinsic to normal farming practices, 

particularly irrigation farming. These require the maintenance of land in an artificial state, the 

redirection of water and the application of other inputs, and the control of pest species (which may be 

native). The second is that society, through government, expects farmers to actively protect the 

environment by foregoing normal uses of their private property, which farmers would argue forces 

them to unreasonably bear the cost of the public good.
372

 For example, the Australian and New 

Zealand Environment and Conservation Council proposed that a farmers’ private responsibility for 

native vegetation management ‘could reasonably be expected to include protection of endangered 

species and/or ecosystems, protection of vegetation on land at risk of land degradation, protection of 

riparian vegetation, protection of vegetation on lands of low agricultural capability and protection of 

vegetation on acid sulphate soils’.
373

 Farmers dispute that such expectations reflect their obligations to 

society. 

Consensus on a conceptual framework that distinguishes between ‘polluter pays’ and ‘public benefit’ 

within a farmers’ duty of care does not reflect a consensus about what this means in practice. It is for 

such reasons that the duty of care is unlikely to be an efficient policy instrument for the public good 

provision of ecosystem services by farmers’.
374

 This Productivity Commission evaluation limits the 

value of a duty to ‘where actions by individual landholders have a direct, observable impact that is 

well understood by them and where there is broad acceptance of the level of responsibility implied by 

the duty’.
375

 The cost-allocation challenge requires a decision about who is to pay in the contested 

space between a narrow polluter pays definition of duty and a more expansive public stewardship 

responsibility. An accountability concept of duty of care would align with the farmer interest, and a 

virtue requirement would better suit conservationists. Saying that a duty of care applies does not per se 

resolve this conflict of expectations. 
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Management, NSW Legislative Assembly, Sydney, 21 February 2006 (Professor Paul Martin).  
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  ACF, above n 20.  
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  Watts, above n 32. ACF, ibid.  
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  Evidence to Standing Committee on Environment and Heritage, Inquiry into Public Good Conservation, 

House of Representatives, Canberra, September 2000 (Wendy Craik). Evidence to Standing Committee 

on Environment and Heritage, Inquiry into Public Good Conservation, House of Representatives, 
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  Australian and New Zealand Environment and Conservation Council, National Framework for the 
Management and Monitoring of Australia's Native Vegetation (Australian Government Department of 

Environment and Heritage, 2000)  
374

  Productivity Commission, Impacts of native vegetation and biodiversity regulations (29, 2004). 
375

  Productivity Commission, ibid. See page LVIII. 
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Even among those who consider a statutory duty of care to be desirable, there are many interpretations 

about what the duty of care is and what it can do. Twelve broad possibilities for what people mean 

when they talk of a duty of care can be distilled (see Table 2),
376

 few of which reflect uses of duty in 

negligence, which we will discuss later. Many of the interpretations in table two are used in debate 

without the conflicts between them being highlighted, creating a false sense of coherence between 

competing interests in the advocacy of a farmers’ duty of care. In using the term ‘a duty of care’, 

advocates may be expecting quite different outcomes from its specific application. 

 

Table 2: Possibilities for a duty of care and natural resource management by farmers 

Potential interpretations of duty of care 

Is it a flexible process for determining 

responsibility in a range of situations? 

Or is it specific rules of practice that can be 

clearly stated? 

Is it a method for handling disputes between 

individuals? 

Or is it a method for determining compensation 

claims against the state for ‘taking’ of private 

resources? 

Is its principal purpose to increase accountability 

for environmental and public good performance of 

private enterprise? 

Or is it a means to safeguard resource use for 

private enterprise? 

Does the term refer to a statutory duty of care, 

specified by Parliament? 

Or does it mean a common law duty of care, 

developed by the judiciary? 

Is it principally a tool used to frame political 

rhetoric? 

Or is it a legally actionable concept with 

specific legal content 

Is its purpose to define the collective duty of 

resource users generally across a generic range of 

circumstances? 

Or is it intended to be a tool to evaluate 

individual performance in particular 

circumstances? 

 

These different concepts reflect opposing hopes of interest groups in their advocacy of the duty of 

care, which include:  

(i) Strengthening the property right and compensation claims of farmers; 

(ii) Strengthening the public interest claim over farmers’ management of natural resources; 

(iii) Creation of new civil or government rights to intervene in the management of primary 

production; 

(iv) Strengthening ‘right to farm’ claims; 

(v) Shifting of the costs of public good conservation from the private to the public purse; or 

(vi)  Embedding of the costs of conservation as a cost of land tenure. 

Not all these expectations can be met. The potential for conflict and uncertainty remains high. Further 

refinement through the Parliament or judicial review will take time, and may impose high transaction 

costs.
377

 Native vegetation regulation demonstrates that on-the-ground implementation of politically 
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Case of Government Regulation’ (1987) 3(1) Journal of Law, Economics and Organisation 69; BG 
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Water Allocation’ in DW Bromley (ed), The Handbook of Environmental Economics (1995);  Robert 

Baldwin and Martin Cave, Understanding Regulation: Theory, Strategy, and Practice (1999); Andrew 
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negotiated solutions to conservation conflicts can impose operating complexity and lead to loss for 

farmers, even for individuals who are not guilty of substantive harm-doing.
378
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Table 3 shows where the duty of care has been incorporated into land management statute in Australia. 

These enactments are consistent with Parliamentary inquiry recommendations that draw on a common 

law duty of care without a detailed examination of its tort law function and meaning.
379

  In particular, 

legislatures have been keen to avoid civil action over a breach of an environmental duty of care, 

eschewing the traditional private use of a duty of care in relations between citizens, developed and 

applied through the courts. The statutory versions of a duty of care instead focus on boundaries of 

responsibility between citizens and the state adjudicated through an administrative process. This is 

intended to place a duty of care as the centrepiece of a renewed ethical approach to natural resource 

management (a virtue conceptualisation).
380

 Administrative notices and prosecution for non-

compliance are the means to enforce this type of a duty.
381

 These administrative implementation 

processes are reviewed in the next section. 

The legislation identified in Table 3 demonstrates two ways of expressing the duty of care. The duty 

itself may be brief with the details being imported by reference to some non-statutory code, or 

alternately details may be expressed in the legislation itself. One implication of these alternatives is 

the extent to which the details of the law will be determined under parliamentary supervision, or by 

administrative decisions, or by judicial review. We shall return to this question. 

An example of the brief statutory form is the general environmental duty in Queensland. This requires 

all reasonable and practical measures to minimise or prevent environmental harm.
382

 A breach of this 

duty does not give rise to civil action but involves a regulatory compliance process.
383

 The Act 

provides a short list of relevant factors to consider in working out what the duty means,
384

 and refers to 

an industry code for detail.
385

 A code has been prepared by the Queensland Farmers Federation to 
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Dragun, ‘Environmental Institutional Design: Can Property Rights Theory Help?’ (Discussion Paper 

251, Department of Economics, University of Queensland, 1999) Karen Palmer and Margaret Walls, 

Extended Product Responsibility: An Economic Assessment of Alternative Policies (Resources for the 

Future, 1999); Kevin Guerin, Encouraging Quality Regulations‚ Theories and Tools (26; New Zealand 

Treasury Working Paper 02/24, New Zealand Treasury, 2002), Martin et al, above n 2; Barak D 

Richman and Jeffrey T Macher, ‘Transaction Cost Economics: An Assessment of Empirical Research 

in the Social Sciences’ (Duke Law School, 2006).  
378

  Denys Slee and Associates, ‘Remnant Native Vegetation, Perceptions and Policies: A Review of 
Legislation and Incentive Programs’ (2/98, Environment Australia: Biodiversity Group, 1998); 

Wentworth Group, above n 22; NSW Department of Infrastructure Planning and Natural Resources, 

Draft Native Vegetation Regulation 2004. Regulatory Impact Statement (Department of Infrastructure 

Planning and Natural Resources 2004); NFF, above n 19. Productivity Commission, Impacts of native 
vegetation and biodiversity regulations (29, 2004); WWF, Native Vegetation Regulation: Financial 
impact and policy issues (WWF, 2005); Auditor-General of New South Wales, Performance Audit. 
Regulating the Clearing of Native Vegetation. Follow-up of 2002 Performance Audit (The Audit Office 

of New South Wales, 2006); Alastair Davidson et al, Native Vegetation: Public Conservation on 
Private Land‚  Cost of Foregone Rangelands Development in Southern and Western Queensland 
(ABARE 2006); Martin et al, above n 2. 

379
  House of Representatives Standing Committee on Environment and Heritage, above n 4. See 

recommendation 5. Industry Commission, A Full Repairing Lease. Inquiry into Ecologically 
Sustainable Land Management (1998) See recommendations 8.1 and 8.2. 

380
  Gardner, above n 4. The new ethic is referred to on p 63. 

381
  Ibid.  

382
  Environmental Protection Act 1994 (Qld) (EP Act). See s 319(1). 

383
  EP Act. See s 24(3). 

384
  EP Act. See s 319(2) 

385
  EP Act. See s 436(3). 
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provide more detailed interpretation centred on six ‘expected environmental outcomes’.
386

 This code 

has not yet been tested by judicial review. 

 

Table 3: Statutory duties of care for the environment in Australia 

Legislation Source of the duty 

Environmental Protection Act 1994 (Qld) Section 319 general environmental duty 

Land Act 1994 (Qld) Section 199 duty of care condition 

Catchment and Land Protection Act 1994 (Vic) Section 20 general duties of land 

owners 

Environment Protection Act 1993 (SA) Section 25 general environmental duty 

Natural Resources Management Act 2004 (SA) Section 9 general statutory duties; s 133 

specific duty to a watercourse 

River Murray Act 2003 (SA) Section 23 general duty of care 

Pastoral Land Management and Conservation Act 1989 

(SA) 
Section 7 general duty of pastoral 

lessees 

Environmental Management and Pollution Control Act 
1994 (Tas) 

Section 23 general environmental duty 

Forest Practices Act 1985 (Tas) Section 31(1) code of practice to 

provide reasonable protection to the 

environment 

 

An illustrative example of the brief form of a duty of care is the Land Act 1994 (Qld) (L Act) duty of 

care for the land as a lease, licence or permit condition for lessees of Crown land.
387

 This legislation 

provides a general list of reasonable considerations for agricultural, grazing or pastoral managers.
388

 

Under the L Act a leaseholder who complies with a land management agreement is said to be 

satisfying his or her duty of care.
389

 A brief expression of the duty also exists in Victoria where 

legislation provides a general statement about reasonable land management behaviour for land 

managers.
390

 Failure to comply with this landholder duty in is not an offence but may attract a land 

management notice.
391

 Lessees of pastoral lease land in South Australia are also subject to a brief 

specification of their duty of care.
392

 The detailed meaning of this for land protection and management 

is referred to in a land management plan to be prepared by the lessee. Implying duty of care into land 

use agreements with the Crown gives rise to the potential that the content of this legal duty will be 

contested judicially in contract termination disputes. 
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386
  Queensland Farmers Federation, The Environmental Code of Practice for Agriculture (1998). 

387
  Land Act 1994 (Qld) (L Act). See s 199(1) for the duty of care, with the list of reasonable factors at s 

199(2). 
388

  L Act. See s 199(2). 
389

  Queensland Government, Delbessie Agreement: State Rural Leasehold Land Strategy (December 

2007). 
390

  Catchment and Land Protection Act 1994 (Vic). See s 20 
391

  Ibid. See s 37. 
392

  Pastoral Land Management and Conservation Act 1989 (SA) See s 7. 
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In Tasmania, statute imposes a general environmental duty on all citizens to prevent or minimise 

environmental harm or environmental nuisance.
393

 Following an approved code of practice is accepted 

as compliance with the general environmental duty.
394

 The Forest Practices Act 1985 (Tas) creates a 

code of practice to provide for reasonable protection of the environment.
395

 The Code establishes a 

landowner’s duty of care for the conservation of natural and cultural values, including measures 

detailed in the code as necessary to protect soil and water values and the reservation of other 

significant natural and cultural values.
396

 In all these instances the non-statutory code provides the 

interpretative substance of the duty, and as a result may be eventually tested politically or in court. 

The alternative approach is to provide greater detail within the statutory instrument. Detailed 

expression of a duty is used in South Australia.
397

 In determining what is reasonable the act lists eight 

factors to be considered along with the 24 points that make up the objects of the Act.
398

 This provides 

greater legislative completeness, but necessarily uses generic words about reasonable behaviour. A 

breach of this duty does not make a person liable for civil or criminal action.
399

 A general 

environmental duty also exists in South Australia to take all reasonable and practical measures to 

minimise or prevent environmental harm.
400

 The measures required are listed briefly, but must also be 

considered in a way that is consistent with the complex objectives of the Act.
401

 A breach of this duty 

does not give rise to civil liability.
402

  South Australians are also under a general duty of care to take 

all reasonable measures to prevent or minimise any harm to the Murray River.
403

 What this means is 

outlined in the act but once again this must be read along with the objectives of the act.
404

 A breach of 

this duty does not give rise to civil liability. 

Whether the duty is given brief or detailed treatment in the legislation the fundamental purpose is the 

same. Duty of care moves responsibility beyond what is written down, and into the sphere of unstated 

and often contested social expectations. Perhaps this is why the common law has evolved in the way it 

has, as a sophisticated reasoning process more so than a rule book. It is in the move from reliance on 

legal instruments to social judgements where the potential for greater use of self-regulation lies.
405

 By 

taking an administrative pathway and excluding civil action, the legislators have sought to exclude one 

of the mechanisms for forming social norms. That is through civil disputes between citizens resolved 

in the courts. By reducing the opportunity for disputes to be adjudicated by the courts, the potency of 
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393
  Environmental Management and Pollution Control Act 1994 (Tas) (EMPC Act). See s23A(1) and (2). 

394
  Ibid. See s23 (4).  

395
  Forest Practices Act 1985 (Tas) See s31(1). It is uncertain whether the Forest Practices Code is an 

approved code under the regulations for the purposes of the EMPC Act. 
396

  Forest Practices Board, Forest Practices Code (2000) 52. 
397

  Natural Resources Management Act 2004 (SA) (NRM Act). See s 9. 
398

  Ibid. See s 9(2) and s 7 
399

  Ibid. See s 9(4). 
400

  Environment Protection Act 1993 (SA). See s 25. 
401

  Ibid. Section 25(2) provides the measures required. These must also be read with regard to the 

objectives of the act which must be furthered by those undertaking administration of the Act (see s 

10(2)). 
402

  Environment Protection Act 1993 (SA) s 25(4). 
403

  River Murray Act 2003 (SA). See s 23. 
404

  Ibid. Subsections 23(2) and (3) outline the meaning of the duty, but s 8 specifically requires that all 

administration, operation and application of the act must be consistent with and further the objectives of 

the Act. 
405

  For example, see Queensland, Parliamentary Debates, Legislative Assembly, 9 September 1994, 9535-

9538 (M J Robson, Minister for Environment and Heritage), particularly p 9537 where the Minister 

announces the duty of care as the essence of self regulation. Also see Forest Practices Act 1985 (Tas). 

See sch 7 for the objective of the forest practices system to achieve sustainable management that is as 

far as possible self-funding with an emphasis on self regulation. 
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the duty of care as a mechanism for generating virtuous social norms for land management may be 

reduced.
406
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The preferred legislative approach to implementation of the duty of care is through administrative 

process. This usually involves issuing an order or notice for which non compliance is an offence. A 

third party may be authorised by further administrative action, then costs recovered or court orders 

issued as a final step in the general process (see Figure 1). 

Figure 1: A generic compliance process for a statutory duty of care  

This model 

(implemented in various ways in different states) broadly follows the enforcement strategy 

recommended by Gardner.
407

 A key factor is enforcement by a local body (such as a catchment 

authority or natural resource management board) with the relevant knowledge and standards about 

natural resource management and environmental protection usually embodied in a catchment or 

regional plan. Different states have taken slightly different approaches. However in many instances the 

consequences of administrative process can be an order which involves additional costs, possible 

prosecution for non compliance, or loss of a leasehold interest. 

By way of illustration, causing environmental harm is unlawful in Queensland under the 

Environmental Protection Act 1994 but it is accepted that a defendant complied with the general duty 

if it is proven that an approved code of practice was followed.
408

 For farming, this means compliance 

with the Environmental Code of Practice.
409

 A breach of the Crown land lessee’s duty of care in 

Queensland may result in the loss of access and use rights to the land, though failure to comply with a 

land management agreement only attracts a remedial action notice rather than loss of access and 

use.
410

 

A land management notice issued under the Catchment and Land Protection Act 1994 in Victoria may 

make prohibitions with respect to land use or management or specify actions to be taken. Failure to 

comply with the notice is an offence under s 41 of the Act. 
411

 

In South Australia, failure to resolve a breach of the duty under the Natural Resource Management Act 
2004 through negotiation and voluntary action may result in the issue of a notice to prepare an action 

plan to address the breach.
412

 Failure to comply with a notice is an offence.
413

 A breach of the duty 
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406
  For an examination of the positive value of legal disputes as a mechanism for norm formation, see 

Niklas Luhmann, Social Systems (1984). 
407

  Gardner, above n 4.    
408

  Environmental Protection Act 1994 (Qld).  See s 423. 
409

  Queensland Farmers Federation, Environmental Code of Practice for Agriculture (1998).  
410

  Land Act 1994 (Qld) See s 234(b). 
411

  Catchment and Land Protection Act 1994 (Vic). 
412

  NRM Act. See s 122. 
413

  NRM Act s 123(12).  

Breach of duty of 

Written notice to 

undertake works or a 

remediation plan (may be 

preceded by a verbal 

request for voluntary

Non 

compliance an 

Authorisation for 

work to be carried 

out by third party 

and costs recovered, 

or court action 
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may also be remedied through a protection or reparation order or authorisation.
414

  Failure to comply 

with an order or authorisation triggers further regulatory action and may be the subject of a court order 

for non compliance.
415

  Compliance with the duty of care under the River Murray Act 2003 may be 

enforced by a protection or reparation order or reparation authorisation.
416

 Failure to comply with 

these regulatory enforcement actions is an offence. Breach of the pastoral lessee’s duty in South 

Australia is enforced by way of a notice to prepare a property plan addressing the degradation 

issues.
417

 Failure to comply with the notice may result in a plan being prepared by the pastoral 

board.
418

 Failure to prepare or implement a property plan is a breach of the conditions of a pastoral 

lease.
419

 The general environmental duty in South Australia is enforced through an environmental 

protection order, clean up order or authorisation.
420

 Failure to comply with these is an offence and may 

result in orders being issued by the court.
421

 

In Tasmania, the code of practice and its duty (made under the Forest Practices Act 1985) is enforced 

initially by a request for voluntary action. Failure to undertake the requested action triggers a 

regulatory compliance process commencing with a notice. Failure to comply with a notice is an 

offence.
422

 A third party may then be authorised to carry out the works required by the notice and the 

cost of that can be recovered from the offending landholder.
423

 We contend that this approach and the 

similar administrative enforcement actions outlined above offer the potential for litigation under 

administrative law, seeking review of administrative decisions about compliance; and in civil 

proceedings for recovery of farmers’ compliance costs, contesting lease contract terminations, or 

challenging a non-statutory code used to interpret the meaning of a duty of care. 
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We anticipate that courts will be called upon to interpret the practical meaning of a statutory duty of 

care. This is because of the economic implications of its application and the range of possible 

interpretations of its meaning in practice. For example, whilst the general environmental duty in 

Queensland is implemented administratively, we anticipate that the legal validity of administrative 

interpretation and reliance on industry codes of practice will be contested. This seems particularly 

likely if breach of a statutory duty of care is used to terminate a lease agreement over Crown land. It 

also seems plausible to foresee a farmer seeking recovery of compliance costs from administrative 

enforcement when orders are issued requiring certain actions be undertaken. Such possibilities are for 

illustration. It is not our intention here to deal with the many ways through which administrative 

enforcement of a statutory duty of care might be judicially tested. Rather, we will illustrate the 

potential for an administratively applied legal duty of care to the environment to generate judicial 

intervention by reference to the precautionary principle. As with a duty of care, the legislative intent 

was to take a policy term with hidden competing meanings, and convert it into a statutory instrument 

for administrative application. As is likely with a duty of care, the consequence of this was to adjust 
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414
  NRM Act. See s 193 for protection orders, s 195 for reparation orders, and s 197 for reparation 

authorisations. 
415

  NRM Act. See s 201 for court orders 
416

  River Murray Act 2003 (SA).  See s 24 for protection orders, s 26 for reparation orders and s 28 for 

reparation authorisations. 
417

  Pastoral Land Management and Conservation Act 1989 (SA) (PLMC Act). See s 41(1). 

418�           Ibid. See s 41(5) 
419

  Ibid. s 41(10). The cancellation of a lease for breach of conditions occurs under s 37. 
420

  Environment Protection Act 1993 (SA). See ss 93 and 94 for protection orders, s 99 for clean up orders, 

and s 100 for clean-up authorisations 
421

  Ibid. See s 104 for civil remedies 
422

  Ibid. A notice is issued under s 41(2) and non-compliance with the notice is an offence under s 41(5). 
423

  NRM Act. Authorisations are issued under s 41(6) and costs may be recovered under s 41(7). 
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private economic interests to the public environmental good. 

Seven of the statutes shown in table three contain objects to achieve or promote ecologically 

sustainable development or sustainable management.
424

 Ecologically sustainable development reflects 

the intent to meet present needs without compromising the ability of future generations to meet their 

needs.
425

 It is a central element of decision making about natural resources,
426

 with detailed meaning 

interpreted by reference to a range of principles. The precautionary principle, inter-generational 

equity, conservation of biological diversity and ecological integrity and improved valuation, pricing 

and incentive mechanisms exist in statutory form.
427

 Further principles of sustainable use, intra-

generational equity and the integration of economic, environmental and social considerations in 

decision-making processes have all been subject to judicial review.
428

 

Case law interpreting ecologically sustainable development and its principles has focused primarily on 

judicial review of planning decisions where broad policy pronouncements have undergone detailed 

interpretation and refinement.
429

 Notwithstanding the apparent impediment of the Wednesbury 
decision,

430
 Talbot J in Nicholls v Director General of National Parks and Wildlife (1994) proposed a 

wide scope for review of administrative implementation of sustainability principles on the basis that 

‘the statement of the precautionary principle, while it may be framed appropriately for the purpose of a 

political aspiration, its implementation as a legal standard could have the potential to create 

interminable forensic argument’.
431

 This has occurred over the years since, culminating with Preston 

CJ providing a detailed explanation and the procedure for application of the precautionary principle in 

Telstra v Hornsby Shire Council.432
 Throughout that time, judicial reinterpretations of the 

precautionary principle have been applied to the granting of emissions permits,
433

 property 

development approvals,
434

 fisheries management,
435

 and criminal liability for pollution,
436

 among 

others.
437

 It is our contention that the statutory duty of care may be similarly refined. 
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424
  See s 3 Environmental Protection Act 1994 (Qld), s 4 Land Act 1994 (Qld), s 10(1)(a) Environment 

Protection Act 1993 (SA), s 7 Natural Resources Management Act 2004 (SA), s 6(1)(d) River Murray 
Act 2003 (SA), s 8 and sch 1 Environmental Management and Pollution Control Act 1994 (Tas), sch 7 

Forest Practices Act 1985 (Tas). 
425

  See World Commission on Environment and Development, Our Common Future (1987) 44. 
426

  See  para 57 of Bentley v BGP Properties Pty Ltd [2006] NSWLEC 34 (6 February 2006). 
427

  For example, see s 6(2) Protection of the Environment Administration Act 1991 (NSW). 
428

  See paras 109, 110, 111, 112 and 117 of Telstra Corporation Ltd v Hornsby Shire Council [2006] 

NSWLEC 133 (24 March 2006). 
429

  Notably in the Land and Environment Court of New South Wales, but also in other jurisdictions, 

initially with particular focus on the precautionary principle but recently inclusive of the broader 

meaning of ecologically sustainable development. See cases below. 
430

   Associated Provincial Picture Houses v Wednesbury Corporation (1948) 1 KB 223; here it was found 

that the role of a reviewing body in administrative review is simply to decide whether the decision was 

so unreasonable that no reasonable decision-maker could have made it. This would apparently limit the 

role that judicial administrative review would have in defining the content of a duty of care. 
431

  Nicholls v Director General National Parks and Wildlife Service (1994) 84 LGERA 397. 
432

  Telstra Corporation Ltd v Hornsby Shire Council [2006] NSWLEC 133 (24 March 2006) See paras 127 

to 183. 
433

  Greenpeace Australia Ltd v Redbank Power Co Pty Ltd (1994) 86 LGERA 143 
434

  Brooks Lark & Carrick v Clarence City Council [1997] TASRMPAT 61 (2 April 1997) Telstra 
Corporation Ltd v Hornsby Shire Council [2006] NSWLEC 133 (24 March 2006). 

435  Bannister Quest Pty Ltd v Australian Fisheries Management Authority [1997] FCA 819 (14 August 

1997). 
436  Mclennan v Holden Ltd [1999] SAERDC 83 No ERD-99-171 Judgement No OE83 (18 October 1999). 
437

  For more on approval of major projects including airport extensions, see City of Botany Bay Council v 
Minister for Transport & Regional Development [1999] FCA 1495 (4 November 1999). For major 

mining developments, see CSR Ltd v Coffs Harbour City Council (1995) NSWLEC 146 Also more 
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The series of cases on the meaning of the precautionary principle and ecologically sustainable 

development illustrates that ousting the courts in favour of administrative rule is unlikely to be 

effective where those administrative decisions have significant economic and political impacts.
438

 The 

environmental duty of care could impact significantly upon contracts and property interests, as well as 

upon resource stewardship obligations. The unresolved multiple meanings (highlighted earlier in this 

article) will be brought into sharp focus. When this occurs we contend that the most articulate 

precedent available to the courts will be the common law, and that attempts to reconcile the common 

law duty of care with the environmental duty of care will require significant judicial creativity.  

In addition, while statutory duties of care exclude private rights of action, they do not exclude the use 

of arguments about breach of statutory duty as prima facie evidence of negligence in disputes. Under 

such circumstances evidence of how administrative bodies have applied the statutory duty, or how 

courts have interpreted that duty, may be part of a claim for civil remedy. 

The essential characteristic (and appeal) of a common law duty of care approach is that it provides a 

mechanism to move responsibility beyond what is written down in legislation, into the field of 

unwritten social obligations. This role of interpreting community mores and giving them legal effect if 

Parliament has not embodied them in statute has always been the role of the court. For these reasons, 

we would expect that like the precautionary principle the administrative approach to an environmental 

duty of care will not emerge untouched by judicial review. 
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Civil law is a private instrument which assists citizens to resolve disputes over their interests. This 

should be contrasted with a regulatory or administrative instrument through which government adjusts 

private interests or constrains private action. The common law duty of care does not purport to codify 

the types of conflict nor to specify the circumstances in which liability might arise. Detailed guidance 

is sparse, but the processes of judgement are sophisticated. Efficiencies from the common law process 

arise not from administration of instruments but from elegant judicial interpretative processes within a 

basic logical structure. This structure relies not upon words, but upon a shared understanding based on 

long history. Judicial culture and knowledge and contests between citizens are important parts of this 

process.  

Reasonable care is determined by consideration of what a reasonable person would be expected to do 

under similar circumstances.
439

 The actions of the individual are tested against this standard to 

determine if there is a breach of duty. Many factors are relevant to the decision about the existence and 

breach of the duty of care. These include; the assessment of the probability that the risk resulted from 

the conduct, the seriousness of the harm that may result from the conduct, the cost of preventing the 

risks associated with the conduct, and the social utility of what the person is doing.
440

 Common 

practice of an industry or profession is relevant and the more that common practice has been followed, 
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recently in the Anvill Hill case Gray v Minister for Planning [2006] NSWLEC 720 (27 November 

2006). There is now an extensive literature on the judicial interpretation of this ostensibly 

administrative principle. For recent developments, see R J Whelan, C L Brown and David Farrier, ‘The 

Precautionary Principle: What is it and how might it be applied’, in Pat Hutchings, Daniel Lunney and 

Chris Dickman (eds), Threatened Species Legislation: Is it just an act? (2004). See also Jacqueline 

Peel, The Precautionary Principle in Practice. Environmental Decision-making and Scientific 
Uncertainty (2005). 

438
   For a detailed discussion of the early cases concerned with the precautionary principle, and the judicial 

treatment of similar sustainability enactments, see Paul Martin and Miriam Verbeek, Cartography for 
Environmental Law. Finding new paths to effective resource use regulation (2000) 76-88. 

439
  For a more detailed discussion of breach of duty, see Francis Trindade Peter. Cane and Mark Lunney, 

The Law of Torts in Australia (2007) ch 8.  
440

  The leading Australian authority is Wyong Shire Council v Shirt (1980) 146 CLR 40.  
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the more likely there will be no breach of the duty found. The courts are familiar with applying these 

rules to established categories, though administrative agencies may find the sophisticated thinking 

which is involved daunting.  

As a pattern of interpretation of the duty of care is distilled from the common law, over time through 

social communication and education communities internalise these norms, and behaviour is modified. 

While we can accept the argument that restricting disputes to an administrative arena may be more 

efficient in dealing with particular issues, the counter would be that the effectiveness of civil litigation 

to shape norms of accountability cannot be readily replaced by administrative actions, because of the 

absence of testing of the reasons for decisions through informed discussion and courtroom debate. 

Whether one approach is preferable is a judgement call based on values as well as facts. 
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This paper has highlighted a concealed chasm between the expectations of different stakeholders over 

what a duty of care ought and will mean in practice. Duty of care involves an innovative combination 

of a common law concept, implemented through a variety of statutory approaches sometimes 

combined with scientific and management concepts which are intrinsically value-laden; applied 

administratively but with an impact on property interests with significant economic and environmental 

implications; the interpretation of which may be contested through contract, administrative and civil 

action as well as political processes. That we expect that this mix may pose challenges to the legal and 

political system ought not be surprising. 

Some of the competing expectations (including those of legislatures) will not be met. The common 

law of negligence does not impose obligations to act reasonably in respect to all kinds of harm. For 

example, the common law usually imposes an obligation to act reasonably to avoid inflicting physical 

harm or damage to property on another. It does not impose the same general duty in relation to what 

are known as ‘purely economic’ losses, and there are limits on when a duty to act, as opposed to 

imposing a duty when acting, will be imposed. The role of ‘duty’ in the common law sets limits for 

liability arising from careless behaviour, using public policy considerations to determine when, how 

and to whom a general duty ought apply. These restrictions on duty reflect policy decisions that 

certain kinds of harm, or harm caused in a certain way, or by certain kinds of people, should not 

trigger liability even if caused negligently.
441

 Civil duty of care is a conceptual framework for 

identifying boundaries of liability, taking into account the compromises required in making people 

liable for the consequences of their careless behaviour whilst allowing individuals reasonable 

autonomy to act as they wish. 

The common law duty of care protects a limited range of interests which are essentially private (eg 

health, property, money). It does not extend to what might be called ‘public harms’ unless such harms 

coincidentally correspond to private harms. How the courts might respond to this difference in 

fundamental conceptualisation of responsibility at law is unknown.  

In addition, the primary function of the common law action in negligence is compensation; a monetary 

award of damages for negligence that has resulted in a certain kind of loss to the plaintiff. The right to 

sue is limited to the party who has suffered loss. The enquiry is generally limited to looking back in 

time and assessing whether the conduct of the defendant that caused the loss was careless. Once a 

court ruling has been made on whether conduct was careless or not, that ruling is a guide to how 

courts will evaluate future conduct. In this way the common law duty in the law of negligence is both 

backward and forward looking – backward to determine after the event whether the conduct was 
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441
  There is academic controversy over the range and legitimacy of the limited or no duty situations For a 

sample of competing views see Jane Stapleton, ‘Duty of Care Factors: a Selection from the Judicial 

Menus’ in Peter Cane and Jane Stapleton (eds), The Law of Obligations: Essays in Celebration of John 
Fleming (1998);  Allan Beever, Rediscovering the Law of Negligence (2007) Robert Stevens, Torts and 
Rights (2007).  
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negligent, and forward by providing guidance for future conduct, but the latter relies on the former. 

The common law of negligence does not provide judgements about whether conduct about to be 

undertaken would be careless, but at the heart of many of the political expectations is the belief that 

this is the role of the common law duty. There is a significant gap between the role of the common law 

duty of care and what is expected in enacting it legislatively.  

A third difference between the common law and some expectations of a statutory duty of care for the 

environment relates to the standards of conduct each wishes to encourage. The common law duty of 

care is a minimal standard. It determines what conduct triggers compensation. It promotes 

accountability and is not concerned with rewarding virtue. The common law has no interest in 

determining whether other conduct might have been better in promoting some desired end. Given that 

the statutory duties of care are usually phrased in terms of reasonableness, it might be thought that the 

same would apply to them but advocacy of statutory duties of care suggests that they will promote 

ethical land management. If promoting virtue in land management is its goal then the statutory duty of 

care is intended to be a very different beast from the common law duty of care in negligence.  
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Disputes about natural resource stewardship by farmers typically centre on three issues; definition of 

the boundaries of their responsibilities, appropriate principles to guide their behaviour once 

responsibility is identified and cost apportionment between society and farmers. Clearer boundaries of 

responsibility and norms for stewardship are desirable to help resolve these issues, and to allocate 

costs fairly. Competing interests often agree politically that the duty of care, derived from the common 

law, is a useful concept to simultaneously guarantee freedom of action by farmers and restrict harmful 

farming practices, protect access to resources and limit access to resources, protect the private 

business interests of farmers and guarantee social good environmental outcomes from farming.  A 

statutory duty of care for the environment or natural resources now exists in nine instances in four 

Australian states. These statutory versions are worthy as general principles but do not provide 

sufficient clarity about what the obligations they create mean in practice. Ultimately this problem will 

have to resolved. Our expectation is that it will have to be resolved by the courts by the application of 

the common law principles which have proven so appealing in theory to so many interest groups. 

Some of the competing expectations that are masked by broad political appeal of the abstraction 

embodied in the ‘duty’ will not be met. 

 

At common law the duty of care functions as a two stage process for resolving conflicts and setting 

flexible standards. The value of this process is as a boundary setting mechanism based upon 

examining contexts and relationships to decide whether one person is under an obligation to act 

reasonably to another to prevent certain potential harms. The boundary of responsibility for harm 

depends on whether the harms, harm causing practices or people involved are of a type that for policy 

reasons ought to be excluded from liability.  The behavioural norm aspects of a duty, which define 

how one needs to act to satisfy the duty, arise once the general obligation to take reasonable care is 

established. The norms are established by patterns of judicial decision making over many particular 

claims of breach. Creating these patterns requires that the issues be contested before the courts.  There 

are obstacles that the courts are likely to encounter in trying to develop the practical meaning for a 

statutory duty of care for the environment based on the common law. These include; the focus on 

physical harm to private interests, limits on liability for policy reasons that restrict the harms and 

causes that can lead to liability and the people that can be found to owe an obligation, a reliance on 

loss to trigger the norm development process, and a focus on the minimal standard of accountability as 

reasonable care. 
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These are challenging concerns, particularly when consensus for a statutory duty of care has been hard 

won. Our intent with this paper is not to question the policy goals, nor to criticise the approach that has 

been adopted. Our intention is to highlight that to make statutory duties of care for the environment 

effective will require a great deal more interpretative support from the courts, and involve significant 

jurisprudential steps. We anticipate that clarification of the legal meaning of a duty of care will leave 

some of the competing hopes that led to the incorporation of this duty into law being frustrated. These 

are matters to which legal policy makers may need to give more attention. 
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1. Short Title 

 

The act is to be known as the Good Agricultural Practice Act 

2. Object of the act  

 

To protect the New England environment while allowing for agricultural development that improves the 

total quality of life, both now and in the future, in a way that maintains the ecological processes on which 

life depends (ecologically sustainable development)442. 

3. Definitions 

(i) Agricultural land managers� are persons involved with decision making about agriculture, 
grazing or pastoral land use, including; 
a. freehold title holders 
b. lease holders 
c. permit holders 
d. occupiers 
e. employees and 
f. contractor’s. 

+��. Land refers to natural resources associated with agriculture, forestry, grazing and pastoral use.�
+���. Ecologically sustainable development has the same meaning as in section 6 (2) of the Protection 

of the Environment Administration Act 1991 (NSW)443�

�������������������������������������������������������������
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+��. Natural resources has the same meaning as in section 5 of the Natural Resources Commission Act 
2003 (NSW)444�

�

4. Duty of Care 

(i) General Duty 
a. Not withstanding any legislation to the contrary, agricultural land managers have a duty of 

care to take all reasonable measures to prevent or minimise environmental  harm to the 
land445 

 

(ii) In determining what is reasonable for the purposes of subsection (i), regard must be had, amongst 
other things, to the object of this act, and to446; 

a. the need to act responsibly in relation to the management of natural resources, and the 
potential impact of a failure to comply with the relevant duty 

b. any environmental, social, economic or practical implications, including any relevant 
assessment of costs and benefits associated with a particular course of action, the financial 
implications of various measures or options, and the current state of technical and scientific 
knowledge 

c. any degrees of risk that may be involved 
d. the nature, extent and duration of any harm 
e. the extent to which a person is responsible for the management of the natural resources 
f. the significance of the natural resources, including in relation to the environment and to the 

economy (if relevant) 
g. the extent to which an act or activity may have a cumulative effect on any natural resources 
h. any pre-existing circumstance, and the state or condition of the natural resources 

 

5. Civil liability 

�������������������������������������������������������������
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(i) An agricultural land manager may be held liable to any person who suffers loss or damage from 
the failure of the agricultural land manager to discharge the duty of care for land. 

 

(ii) If, in an action under (i) above, the court finds that the defendant has caused environmental harm 
by a contravention of this Act, the court may order the following remedies in favour of the 
person bringing the action: 

 

(a) damages for loss of income, loss or damage to property or incurred costs or expenses in 

preventing or minimising, or attempting to prevent or minimise, loss or damage, an amount of 

compensation it considers appropriate for the loss or damage suffered or the costs and expenses 

incurred; and  

 

(b) on order that the defendant take stated action to rehabilitate or restore the environment 

because of the contravention.  

 

6. Onus 

(i) For the purpose of section 5 subsection (i), failure to discharge the duty is proved on the balance 
of probabilities. 
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AGREED FACTS 

1. Mr. Henry Hull (Hull) is the freehold title holder of 1000 hectares of land at Fairweather, in the 

Western District of New England (see plan 1). 

2. Hull is also the lessee of 200 hectares of Crown Land. This leasehold land lies along the northwest 

boundary of Hull’s freehold land (see plan 1).  

3. The northern boundary of the Crown lease abuts property owned and managed by the Australian 

Bush Trustees (ABT) a private not for profit charitable organisation. The western and southern 

boundary of the Crown lease and the western boundary of the freehold lie adjacent to a Ramsar 

Convention listed wetland1 (see plan 1). 

4. A declared Ramsar wetland is a wetland or part of a wetland, designated by the Commonwealth under 

section 17 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth) and Article 2 of the 

Ramsar Convention, for inclusion in the list of wetlands of international importance. The Ramsar 

Convention is the Convention on Wetlands of International Importance Especially as Waterfowl 

Habitat, done at Ramsar, Iran on 2 February 1971, as amended and in force for Australia from time to 

time (the English text of the convention is set out in Australian Treaty Series 1975 No. 48). 

5. The declared Ramsar wetland is on land owned and managed by the Worcester Wetland Action 

Group Limited (WWAGL). Drainage from the irrigated areas of Hull’s property flows into the 

Ramsar wetland. 

6. Hull uses 500 hectares of the freehold property for irrigation of summer row crops in rotation with 

winter cereals on beds. 

7. The Crown lease provides for Hull to manage a rangeland sheep grazing enterprise. 

8.  Hull obtains water through a surface water licence granting access to the Worcester River and a bore 

licence. The surface water licence (34SLworc1668) grants a 2000 mega-litre entitlement subject to 

allocation and the bore licence (34BLworc0203) has an entitlement of 1200 mega-litres, subject to the 

allocation rules of the Lower Worcester Groundwater sharing plan, prepared by the Western New 

England Catchment Management Authority (CMA). Both licences are issued under the Water 

Management Act 2000 (NSW). 

9. 300 hectares of the freehold is identified by the CMA regional biota management plan as a threatened 

vegetation community of high conservation value that is habitat for threatened fauna (see plan 1). 

This area is not subject to a management agreement between Hull and the regional natural resource 

management authority. 
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10. Hull proposes that this area of vegetation is of high conservation value due to his deliberate 

management actions that have seen the area conserved when it could have been cleared and used for 

cropping under irrigation and grazing. Hull claims that this voluntary and deliberate management 

activity represents a loss of production potential which should attract compensation from the 

government. Mr Hull is proposing that his virtuous farm management be recognised. 

11. It is agreed that the Western New England Catchment Management Authority (CMA) is responsible 

for water management and regional biota management planning as mentioned above. The CMA is 

also the consent authority for clearing applications lodged under the Native Vegetation Act 2004 

(NSW). 

12. During January 2008, Hull lodged an application for development consent to clear native vegetation 

associated with redevelopment of 150 hectares of irrigation layout and installation of overhead lateral 

move irrigation equipment. The proposal was for removal of 185 mature scattered paddock trees 

across the area of redevelopment. 

13. On 19 March 2008 consent was granted by the CMA for clearing of two areas of scattered paddock 

trees, amounting to 90 trees with the remaining trees contained in a belt to be redeveloped as a 

corridor linking the regionally significant threatened vegetation community with the river (see Plan 1). 

This consent was issued under the Native Vegetation Act 2004 (NSW). 

 

ACTIONS IN THE TRIAL COURT 

1. Two actions were launched in the Land and Environment Court of New England (the trial court) 

2. ABT and WWAGL were Plaintiffs at trial 

3. In the first action, ABT sued Hull for breach of the statutory duty of care under section 4(i) of the 

Good Agricultural Practice Act, 2008 (New England)2 and sought compensation for economic harm. 

The basis of the claim for economic harm was a spotted tree creeper habitat conservation 

programme run by ABT on their land under contract with a philanthropic investment group. 

4. The spotted tree creeper and its habitat are protected under the Threatened Species Conservation Act 

1995 (NSW). 

5. ABT claimed that deterioration of spotted tree creeper habitat on their property was due to 

degradation of rangeland vegetation on land leased by Hull and used for grazing. This has resulted 

in a breach of ABT’s investment contract (see para. ‘4’ above) and consequent loss of investment 

support.  

6. The trial judge found that Hull did not breach his duty of care in the first action. The trial judge 

found that Hull was a prudent land manager who had sought to manage his land for conservation 

and production without recourse to state funding. The trial judge also found that Hull had clearly 

demonstrated his credentials in lawfully seeking and obtaining approval for removal of vegetation 

in accordance with state laws elsewhere on his property. 
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7. In the second action, WWAGL sued Hull for degrading the ecological character of the declared 

Ramsar wetland under section 500 of the Environment Protection and Biodiversity Conservation Act, 1999 

(Cth).3 

8. Under s.16 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth) a person must not 

take an action that has, will have or is likely to have a significant impact on the ecological character 

of a declared Ramsar wetland. 

9. This degradation of the wetland caused WWAGL to invest a substantial amount of additional 

money into the restoration and management of the site. WWAGL claimed that discharges of 

irrigation drainage water altered the wetting regime and contaminated the wetland ecosystem, 

causing alteration of its ecological character and an increase in management costs. 

10. The trial judge found that Hull did not breach a duty of care to WWAGL. Hull was found to have 

managed his property and irrigation cropping system as a reasonable farmer in the circumstances 

with due attention to farming and conservation interests, and should not be held liable for off site 

impacts beyond what any reasonable farmer would be expected to foresee. 

11. The trial judge found each plaintiff had the responsibility to manage their circumstances without 

seeking to shift the burden for loss onto a convenient neighbour. 

 

THE ABT APPEAL 

1. Leave has been granted for the New England Attorney General to intervene and support the 

ABT appeal against the decisions of the trial judge. This action has been taken because of the 

significance of the decision in the trial and its potential impact beyond the bounds of the case, 

and to uphold parliamentary intent in creating a statutory duty of care. 

2. It is claimed that the trial judge erred in finding no breach of a duty of care established by the 

Good Agricultural Practice Act, 2008 (New England). 

3. In a preliminary hearing, the court, with consent of the parties directed that given the agreed 

facts, the following questions are to be argued: 

(i) Does s.4 of the Good Agricultural Practice Act 2008 (New England) require an objective or 

subjective test? 

(ii) If it is objective, what is meant by ‘reasonable measures’? 

 

THE WWAGL APPEAL 

1. Leave has been granted for the New England Attorney General to intervene and support the 

WWAGL appeal against the decisions of the trial judge. This action has been taken because of the 

significance of the decision in the trial and its potential impact beyond the bounds of the case. 

2. It is claimed that the trial judge erred in finding no breach of a duty of care in relation to degrading 

the ecological character of a declared Ramsar wetland. 
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3.  In a preliminary hearing, the court, with consent of the parties directed that given the agreed facts, 

the following question is to be argued: 

(i) What is meant by ‘a significant impact on the ecological character of a declared Ramsar 

wetland’ under s.16 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth)?
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LEGISLATION 

 

GGood Agr i cu l tura l  Prac t i c e  Act  2008 (New England)  

see ‘Appendix 3.1’ of thesis 

 

Environmenta l  Pro t e c t ion  Act  1994 (Qld)  

s.319 General environmental duty  

(1) A person must not carry out any activity that causes, or is likely to cause, environmental harm unless 

the person takes all reasonable and practicable measures to prevent or minimise the harm (the general 

environmental duty).  

(2) In deciding the measures required to be taken under subsection (1), regard must be had to, for 

example--  

(a) the nature of the harm or potential harm; and  

(b) the sensitivity of the receiving environment; and  

(c) the current state of technical knowledge for the activity; and  

(d) the likelihood of successful application of the different measures that might be taken; and  

(e) the financial implications of the different measures as they would relate to the type of activity.  

 

Natura l  Resource s  Management  Act  2004 (Sth Aust) 

 s.9 General Statutory Duties 

(1) A person must act reasonably in relation to the management of natural resources within the State.  

(2) In determining what is reasonable for the purposes of subsection (1), regard must be had, amongst 

other things, to the objects of this Act, and to—  

(a) the need to act responsibly in relation to the management of natural resources, and the 

potential impact of a failure to comply with the relevant duty; and  

(b) any environmental, social, economic or practical implications, including any relevant 

assessment of costs and benefits associated with a particular course of action, the financial 

implications of various measures or options, and the current state of technical and scientific 

knowledge; and  
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(c) any degrees of risk that may be involved; and  

(d) the nature, extent and duration of any harm; and  

(e) the extent to which a person is responsible for the management of the natural resources; and  

(f) the significance of the natural resources, including in relation to the environment and to the 

economy of the State (if relevant); and  

(g) the extent to which an act or activity may have a cumulative effect on any natural resources; 

and  

(h) any pre-existing circumstance, and the state or condition of the natural resources.  

 

EEnvironment  Pro t e c t ion  and Biod iver s i t y  Conservat ion  Act  1999 (Commonwealth)  

s.16 Requirement for approval of activities with a significant impact on a declared Ramsar 

wetland  

(1) A person must not take an action that:  

(a) has or will have a significant impact on the ecological character of a declared Ramsar wetland; 

or  

(b) is likely to have a significant impact on the ecological character of a declared Ramsar wetland.  

Civil penalty: 

(a) for an individual--5,000 penalty units;  

(b) for a body corporate--50,000 penalty units.  

(2) Subsection (1) does not apply to an action if:  

(a) an approval of the taking of the action by the person is in operation under Part 9 for the 

purposes of this section; or  

(b) Part 4 lets the person take the action without an approval under Part 9 for the purposes of 

this section; or  

(c) there is in force a decision of the Minister under Division 2 of Part 7 that this section is not a 

controlling provision for the action and, if the decision was made because the Minister believed 

the action would be taken in a manner specified in the notice of the decision under section 77, the 

action is taken in that manner; or  

(d) the action is an action described in subsection 160(2) (which describes actions whose 

authorisation is subject to a special environmental assessment process).  

(3) In this Act:  "ecological character" has the same meaning as in the Ramsar Convention4.  
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s.17 What is a declared Ramsar wetland?  

Areas designated for listing  

(1) A wetland, or part of a wetland, designated by the Commonwealth under Article 2 of the 
Ramsar Convention for inclusion in the List of Wetlands of International Importance kept 
under that Article is a ddec lared Ramsar wet land as long as the wetland or part is not:  

(a) excluded by the Commonwealth from the boundaries of a wetland in the List under 
that Article; or  
(b) deleted by the Commonwealth from the List under that Article.  

Areas declared by the Minister  
(2) A wetland, or part of a wetland, is also a dec lared Ramsar  wet land for the period for which 
a declaration of the wetland as a declared Ramsar wetland is in force.  

 

s. 500 Liability for loss or damage caused by contravention  

(1) A person (the wrongdoer  ) who contravenes this Act or the regulations is liable to pay to another 

person (the af f e c t ed  par ty  ) who suffers loss or damage arising from the contravention an amount 

equal to the other person's loss or damage.  

(2) Without limiting the amount payable under subsection (1), the loss or damage a person suffers from a 

contravention of this Act or the regulations includes the expenses and liabilities (if any) reasonably 

incurred by the affected party to:  

(a) repair or remove any condition that arises from the act or omission constituting the 

contravention and relates to:  

(i) the environment; or  

(ii) if the contravention was of a provision of Part 3--the matter protected by the 

provision; or  

(b) mitigate any damage that arises from the act or omission constituting the contravention and 

relates to:  

(i) the environment; or  

(ii) if the contravention was of a provision of Part 3--the matter protected by the 

provision; or  

(c) prevent any damage likely to arise from the act or omission constituting the contravention and 

relates to:  

(i) the environment; or  
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(ii) if the contravention was of a provision of Part 3--the matter protected by the 

provision.  

Note: This makes the person who contravenes the Act liable to pay the Commonwealth the 

expenses reasonably incurred in taking steps under section 499 in relation to the contravention.  

(3) An amount payable under subsection (1) is a debt due to the affected party, recoverable in a court of 

competent jurisdiction.  

(4) If 2 or more persons are liable under subsection (1) to pay an amount in respect of the same loss or 

damage, those persons are jointly and severally liable to pay the sum.  

(5) A finding by a court in criminal proceedings or civil proceedings that the wrongdoer contravened this 

Act or the regulations is admissible as evidence of that fact in proceedings to recover an amount 

payable under subsection (1).  

(6) This section applies:  

(a) whether or not the contravention was an offence; and  

(b) whether or not the provision contravened is a civil penalty provision.  

(7) This section does not apply to a decision (or a failure to make a decision or conduct for the purposes 

of making a decision) purportedly under this Act or the regulations that contravenes this Act or the 

regulations.  

 

Ramsar Convention Annex to Resolution VI.1: Working definitions of ecological character, 

guidelines for describing and maintaining the ecological character of listed sites, and guidelines 

for operation of the Montreux Record. Made at 6th Meeting of the Conference of the Contracting 

Parties, Brisbane, Australia. 19-27 March 1996. 

 

1. Working definitions 

1.1. Ecological character: The "ecological character" is the structure and inter-relationships between the biological, 

chemical, and physical components of the wetland. These derive from the interactions of individual processes, functions, 

attributes and values of the ecosystem(s). 

 

Note: Change in the ecological character of a site is interpreted as meaning adverse change, in 

line with the context of Article 3.2 of the Convention and Recommendation 4.8 (1990), which 

established the Montreux Record. The definition refers explicitly to adverse change caused by 

human activities. It excludes the process of natural evolutionary change occurring in wetlands. It 
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is also recognized that wetland restoration and/or rehabilitation programmes may lead to 

favourable human-induced changes in ecological character. 

 

1.2. Change in ecological character: "Change in ecological character" of a wetland is the impairment or imbalance 

in any of those processes and functions which maintain the wetland and its products, attributes and values.  

 

The following notes on wetland processes, functions, values, products and attributes, are derived from the 

Ramsar Convention Manual (Davis, 1994); Wetland Conservation: A Review of Current Issues and Required Action 

(Dugan, 1990); "Building a new approach to the investigation and assessment of wetland ecosystem 

functioning" in Mitsch, Global Wetlands: Old World and New (Maltby, 1994); and "Defining new procedures 

of functional assessment for European river marginal wetland ecosystems" (Maltby, in press).  

 

Processes are changes or reactions which occur naturally within wetland ecosystems. They may be 

physical, chemical or biological.  

 

Functions are activities or actions which occur naturally in wetlands as a product of the interactions 

between the ecosystem structure and processes. Functions include flood water control; nutrient, sediment 

and contaminant retention; food web support; shoreline stabilization and erosion controls; storm 

protection; and stabilization of local climatic conditions, particularly rainfall and temperature. 

 

Values are the perceived benefits to society, either direct or indirect, that result from wetland functions. 

These values include human welfare, environmental quality and wildlife support. 

 

Products generated by wetlands include: wildlife resources; fisheries; forest resources; forage resources; 

agricultural resources; and water supply. These products are generated by the interactions between the 

biological, chemical and physical components of a wetland. 

 

Attributes of a wetland include biological diversity and unique cultural and heritage features. These 

attributes may lead to certain uses or the derivation of particular products, but they may also have 

intrinsic, unquantifiable importance. 
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Endnotes 
1
 Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth), see section 17.  

 
2
 Good Agricultural Practice Act 2008 (New England),  s.5(i) An agricultural land manager may be held liable 

for failure to discharge the duty of care for land. This is a fictitious statute developed for the research moot in 

order to create a duty of care for testing. The object of the act is based on s.3 the Environmental Protection Act 
1994 (Queensland), and the general duty based on s.319. Determination of what is reasonable is based on s.9 of 

the Natural Resources Management Act 2004 (South Australia). The meaning of natural resources follows s.5 of 

the Natural Resources Commission Act 2003 (New South Wales), and ecologically sustainable development 

follows s.6(2) of the Protection of the Environment Administration Act 1991 (New South Wales). 

 
3
 Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth) Section 500 Liability for 

loss or damage caused by contravention;  (1) A person (the wrongdoer ) who contravenes this Act or the 

regulations is liable to pay to another person (the affected party ) who suffers loss or damage arising from the 

contravention an amount equal to the other person's loss or damage.  (2) Without limiting the amount payable 

under subsection (1), the loss or damage a person suffers from a contravention of this Act or the regulations 

includes the expenses and liabilities (if any) reasonably incurred by the affected party to:  (a) repair or remove 

any condition that arises from the act or omission constituting the contravention and relates to:  (i) the 

environment; or  (ii) if the contravention was of a provision of Part 3--the matter protected by the provision; or  

(b) mitigate any damage that arises from the act or omission constituting the contravention and relates to:  (i) the 

environment; or  (ii) if the contravention was of a provision of Part 3--the matter protected by the provision; or  

(c) prevent any damage likely to arise from the act or omission constituting the contravention and relates to:  (i) 

the environment; or  (ii) if the contravention was of a provision of Part 3--the matter protected by the provision. 

Note: This makes the person who contravenes the Act liable to pay the Commonwealth the expenses reasonably 

incurred in taking steps under section 499 in relation to the contravention.  (3) An amount payable under 

subsection (1) is a debt due to the affected party, recoverable in a court of competent jurisdiction.  (4) If 2 or 

more persons are liable under subsection (1) to pay an amount in respect of the same loss or damage, those 

persons are jointly and severally liable to pay the sum.  (5) A finding by a court in criminal proceedings or civil 

proceedings that the wrongdoer contravened this Act or the regulations is admissible as evidence of that fact in 

proceedings to recover an amount payable under subsection (1).  (6) This section applies:  (a) whether or not the 

contravention was an offence; and  (b) whether or not the provision contravened is a civil penalty provision. (7) 

This section does not apply to a decision (or a failure to make a decision or conduct for the purposes of making a 

decision) purportedly under this Act or the regulations that contravenes this Act or the regulations. 

 
4
 See Annex to resolution VI.1 Working definitions, guidelines for describing and maintaining the ecological 

character of listed sites, and guidelines for operation of the Montreux Record. Made at the 6
th

 Meeting of the 

Conference of the Contracting Parties to the Ramsar Convention, Brisbane, 19-27 March 1996. 
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+�. A flexible process for determining 
general responsibility of all farmers� � �

+��. Specific rules of practice for the 
operation of the farm� � �

+���. Method for handling disputes between 
citizens� � �

+��. A method for obtaining compensation 
from government� � �

+�. A way oaf ensuring  accountability for 
environmental and public good 
performance�

� �

+��. A safeguard of private resource use by 
farmers� � �

+���. A statutory term that creates clear legal 
obligations� � �

+����. A common law duty of care that gives a 
process for resolving disputes� � �

+� .  A tool used to frame political rhetoric 
about farming and natural resource 
issues�

� �

+ . A legal concept with quite specific 
content� � �

+ �. A general duty of all natural resource 
users� � �

+ ��. A basis for the specific evaluation of 
individual farmer’s performance� � �

(xiii) Any other version of how the term is 
used (please specify below or in the box. � �
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+�. A flexible process for determining general responsibility�

�
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+��. Specific rules of practice for farming�

�
� �

+���. Method for handling dispute between individuals�

�
� �

+��. Method for obtaining compensation from government�

�
� �

+�. Increased accountability for environmental and public good 
performance�

�

� �

+��. Safeguard of private resource use against government�

�
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+���. A statutory expresssion, with specific legislative meaning�

�
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+����. A common law duty of care, providing a process of 
resolution of disputes and claims�

�
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+� .  A tool used to frame political rhetoric about farming and the 
environment�
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+ . A legal concept with quite specific content�

�
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+ �. A general duty of all natural resource users, without specific 
content�
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+ ��. A specific means of evaluation of individual performance�
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