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Abstract

The term ‘duty of care’ conceals a conflict of multiple meanings and unresolved debate
about norms of environmental protection for farmers. This complexity makes clear
definition of its practical meaning difficult. Despite this, a statutory duty of care is used
in several Australian jurisdictions to define the environmental protection
responsibilities of farmers. Such generally defined statutory duties in legislation with
the lofty (and equally general) goals of achieving ecologically sustainable development
are likely to lead to dispute when their practical meaning needs to be defined. In the
absence of direct legal precedent it is likely that a common law interpretation of a duty
of care will be utilised to give clear meaning. Dispute over interpretation of statutory
duties is likely since their enforcement will probably impact the proprietary or
economic interests of farmers. When this occurs it is expected that courts will become
involved, and a tension will be exposed between the minimum accountability of
‘reasonable care’ under a common law interpretation of a duty of care, and the
virtuous expectations of performance embodied within the statutory duties. This
thesis uses a moot court experiment to test whether a common law interpretation will
by necessity be used by courts to interpret practical meaning for a poorly defined
statutory duty of care for environmental protection, and to identify what this might

mean for the development of statutory duties of care for the environment.



Candidates Certification

| certify that the substance of this thesis has not already been submitted for any degree and

is not currently being submitted for any other degree or qualification.

| certify that any help received in preparing this thesis, and all sources used, have been

acknowledged in this thesis.

Signature



Contents

ACKNOWIEAZGEMENLS......ocieiiiesnnssssnssssssssssss s n s s n s e n s e n s ii
23 T iii
Candidates CertifiCation......c.um s ———————————————— iv
010 L] 1 v
TADIES i ————————————————————————————————— viii
FLGUT @S weeiciiiiissnisnsssnsssss s s msss e m s e e e a e a s A AR AR AR A AE R A AR A AR AR EE AR A AR R R AR AR RRR R RRR R R AR RS viii
503, viii
(081 -1 01T s S 0400 a0 X0 L1 U 00 ) o 1
The common 1aw dUty Of Care. ... ———————— 2

PN = XL UAC0D 0y DU A0 o D 4
Administrative Enforcement of the New Statutory Duties ... 9
Judicial interpretation of a statutory duty of Care........————— 11

o 103 3 0153 00 12
TRESIS STTUCTUTE ... ——————— 13
SCOPE Of ThE TESEATCI coucueeeeeest ettt ettt bbbt s b b s b bbb 13
OVerview Of CONLENT IN CHAPLETS ...ttt ettt b st sees s sss s bbb 14
Chapter 2: Literature Review - Farmers Responsibility for Natural Resources..... 16
Rights of access and use (property rights) .......c—————— 16
SOCIAL LICEIICE oottt sttt s st es s bbb bR R b bbb 18
Changing reSPONSIDIIITIES ...ttt b bbb ss s b bbb 19
Interpreting the duty of Care..... s ——————————————————— 21
The duty of care as a meaningful boundary of responsibility .........ccconmininnnssssssnssiscinnens 27
Application Of dULY Of CAre ... s s 30
Principles and standards for sustainable agriculture...........——————— 33

P OLICY AP PTOACK .ttt ettt s et es s bbb bRk R e bbb 33
Farming Systems Management ... sssssessessessens 34
SCIENCE DASEA PIINCIPLES w.coreereeeerreireeseieetseei st ese s bbb bbb s a e b bbb 35
Conflict over cOSt aPPOTtIONMEN L ...t 37
L0001 Lol 11 T3 1) 1 38
Chapter 3: INTEIVIEWS ... s ss s s ss s ss s sasassssas s sasnssssens 40
INEFOAUCHION ettt 40



| 22T == U o 00014 = o 4 10 o 40

SUTVEY TNETNOM. ..ottt iseesse s ee sttt cs et ss s s bbb bR R b bbb 40
I ETVIEWEES ..ttt e s R R R AR R 42
ADIALY SIS cttuttureereeeeteeese ittt a s bR s R R RS AR e R e R R 44
INEEIVIEW RESUILS .ot m s e e 44
L0704 T L8 T L0 41 78

Chapter 4: Moot Court EXperiment..........ccoiiirmmninsns e ses s sss s s sns nsses s sss s s sns s s 82

INEFOAUCHION ettt 81
= o 1 0 83
MOOt Problem fOrMUIATION ... ierieeereeeeeeetsecsecsseesenssessseesse s ssses st st sessse s s ssse bbb nssens 83
22N a0 (00§ 0 T2 1 LT 86
BIEEINES -rvueeueeeeeect ettt bbb b bbb s £ £ SRR RS R R R bbb 88

L0 DTSy 0] oD E= o PP 88
FOCUS GIOUP titiiiiimssnssssassnssnsinssnsssssssssssssssssssssssssnssnssnssnsssssssssssssssssssassnssnssnssnssnssssssssesssssssssssssnnsnnsnssnssnnsns 89
T L L 89
Complexity of a Statutory Duty of Care in Submissions to the Court ... 90
Judge’s findings on StAtULOTY COMPIEXILY ...ccuieuieerreriesreerereeessereseseesessseessessseessesssessse e sssssesssesssssssesns 92
The complexity of using the COMMON LAW ...t s e ssssssseees 93
Researcher eXperimental ODSEIVATIONS ... eueereereesseeserssese s ssesesssesssesssssssessssssse s ssssssssssnes 96
The POSt MOOL fOCUS ZIOUP wurreuieueerieeeeeeiseesseetseesseessesss e bbb esssess st s sss s bbb st b e 97
Will statutory duties be an efficient iINSTIUMENT? ... seesssss e saseeans 97
The evidentiary ChalleNEEe ...t b b s s ss s st 100
Researcher Conclusions from the Post MO0t DiSCUSSION ....c.uriereemeemernseessessecsseessessseessesssessse e 103
Chapter 5: CONCIUSION ...t n s as s sn s 105
L0 a7 105
The FeSULES .. ——————— 108
IMPlications Of FESULES.....cciiinirrirss s 110
Limitations of the research....... s ————————— 112
Future ReSEArCh ... s s sanas 112
Developing the AULY Of CATE ...ttt sess s bbb s ss s s st 112
Developing a MethOdOIOZY ...t seesess s bbbt s s ss s st 114
Bibliography ... ———————————————- 115
7 T T 123
I o ] U= U0 123
0L a4 PN 124

Vi



W4 W o o 210 D 0 Gt 127
A1.1: Social Licence to Irrigate: The Boundary Problem.........coomnnsnsnsnssnnsnnn 128
A1.2: The Political discourse of land stewardship, reframed as a statutory duty ......... 144

A1.3: The multiple meanings and practical problems with making a duty of care work

for stewardship in AGriCUltUre ... 172

W4 o o 210 D 0 194
A2.1: Information fOr INTEIVIEWEES ... s 195
A2.2: Pre interview questions for iNtErvIieWees ... 203

W4 o o 210 D 0 G 205
A3.1: Good Agricultural Practice Act 2008........ccunmimimnmnissssnsisssssssssssssssssssssasssssssssssssssssas 206
A3.2: Statement of Claim......ccuisnnms s ———————————— 210

W2 255 ) 1 3 o ) o 222
A3.4: Moot Observation Data Sheets ... ———————— 223

A 3.4.1: Individual Participants EXPectations ... eneensssseessssssesssesssessessssssessssssssssssasssees 223
A3.4.2: Moot Observation Questions for Skilled ObSErvers (1) ...eenmeenseenmeensesseeeseesnees 227
A3.4.3: Moot Observation Questions for Skilled ODSErvers (2) ...ceenseenmeenseesseessesseseseessees 228
A3.4.4: Moot Observation Questions for General ODSEIVErS......creisersenssneesessessessessssens 229
A3.4.5: INAIVIAUAL ASSESSIMENT.....uieureeeeeeeererueeeseeseesseesse e sse s ssssss s s sss s bbbt sesasens 232
AB.4.6: FOCUS GIOUD .ucereeeuemceeeersessessessesssssssessessessessessssssssssessessessesssssssessessessessessssssssssessessesssssssssssssessessensssssnees 236

vii



Tables

1.1:
1.2:

Australian legislation incorporating a duty of care for the environment 4-5

Complex statutory factors relevant to determining reasonable behaviour

in Natural Resources Management Act 2004 (SA)

2.1: Factors defining a boundary of responsibility

2.2: Examples of statutory implementation challenges

2.3 Policy principles for a farmers’ duty of care

3.1 Interview questions

3.2: Stakeholders interviewed

3.3: Number of interviewees identifying duty of care as a process
or as rules

3.4: Interviewee suggestions for achieving a meaningful farmers’ duty of care

3.5: Views on compensation

3.6: Expressions used in discussing security from a duty of care

3.7: Farming and society issues

3.8: Issues identified by interviewees that link farming and society

4.1: Moot experiment stages

4.2: Environmental harm and duty of care

5.1: Use of common law principles

Figures

1.1: Generic compliance process for a statutory duty of care

2.1: Tension between competing expectations for the duty of care

3.1: Moral expectations about farmers’ natural resource management

Boxes

2.1: Critical success factors for sustainable farm management

3.1: Lawyers views about a standard setting process

7-8
28
31
34
42
43

46
58-59
74
75
76
77-78
84
87
96

21
61

35
67

viii





