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So far in this work the concentration has been on the child's 

relationship to the family and to society but Government has been 

hovering on the border through it all. The contact between govern­

ment and child was probably more profound in N.S.W. than in any con­

temporary society, but the most accurate gauge of government-child 

relationship can be found in the status afforded the child by the Law. 

New South ~ales was established in a period when the legal rights 

of the individual were beginning to e~erge. It was established in a 

social climate which nullified many of the assumptions upon which 

British Law regarding children was based. The Colonial government, 

through its almost total control of every facet of daily life, had 

at its disposal the means of intervening on behalf of the child, of 

extending the protection,and strengthening the status,afforded the 

child by the Law. The Law still operated, however, to force the child 

into a dependant relationship and to absolve the State as much as 

possible from responsibility to the individual child. The uniqueness 

of the situation, however, produced a relatively higher status for 

children in N.S.~. compared with those of the parent country, most 

often in practice but sometimes in Law, both as individuals and as 

members of the family unit. 

* * * * 

The overriding object of the early governors was the preservation 

of peace within a potentially explosive penal colony. One of their 

most powerful adjuncts was the Law whose intrinsic function is the 

maintenance of society's stability. This is done positively by the 

civil law, which sets the limits to which a person may go in his 

transactions with others and regulates contact between members, and 

negatively by the criminal law, which sets out to punish those who 

go beyond those limits. Theoretically the principle upon which the 

Common Law is based is that of equality, but in each C:l!H', by defining 

What it means by an individual, it prncticnlly discriminate:-; against 

individuals or groups that it comddcrs undc~crving of protcctitH\ or, 

conversely, deserving of more nd<'qllntc protcction. 

When English Law wns he ( np, formed ch { 1 d rPtl "'ct·P a n.1t 111·a 11 ,. 



disadvantaged group in need of support. 1 Childhood was seen as an 

unstable and immature period, and the child as an unstable and 

immature individual. In civil law the immature child had to be 

propped up by every possible device to ensure that decisions made 

by the child, which could injure the child or its family, were not 

made, or at least, were not made legally binding. This resulted, 

for instance, in the tangled web of infant contract law, "succinctly" 

stated as: 

An infant is not absolutely incapable of binding 
himself but is, generally speaking, incapable of 
absolutely binding himself by contract. 2 
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This "principle" was interpreted so pragmatically by the judges that it 

verged on inconsistency. The Law, in its efforts to safeguard the 

assets and person of the child, allowed a person the right to terminate, 

either during the infancy itself or upon reaching maturity, any con­

tract entered into during infancy: the ultimate protection against 

irresponsible decisions by an immature individual. 

Similar!~ in criminal law the child was seen as special. Vengeance, 

or (more politely) the concept of strict liability, is historically the 

basis of criminal law from which a child was theoretically not exempt. 3 

Vengeance's fury, however, was lessened for it was recognised that the 

child's will did not join with its act because of defects of undcrstand­

ing.4 Infants are incapable of deceit, or doli incapax. 

Pinchbeck, I. & Hzwitt, ~1. Children in English Society, 2 vols., 
London, 1967, Vol. I, p7. 

2 Pollock quoted in Hartwig, H.J., "Infants' Contracts in English Law: 
with Commonwealth and European Comparisons" in International and 
Comparative Law Quarterly, 15 (3), 1966, p784. 

3 
"If a child injured me, I took vengeance upon him simply because he 
had done me wrong; his tender years may have lessened my fury but 
nevertheless I would take vengeance upon him. When the machinery 

4 

of law substituted public punishment for private vengeance, the same 
thing happened: the child convicted of crime deserved punishment but 
needed a pardon." Kean, A.W.G., "History of the Criminal Liability of 
Children." in Law Quarterly Review, 53 (3), 1937, p365. 

••· to constitute a crime against human laws there must be first, 
a vitious will, and, secondly, an unlawful act upon such vitious will. 

Blackstone, quoted in Heath, J., Eighteenth Century Penal Theory, 
London, 1963, ppl91-193. 
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There were, however, big differences in the treatment of children 

by the criminal and civil branches of the law. The differences were 

based upon widely diverging interpretations of the term 'infancy'. 

In Roman Law, from which the term 'infant' is derived, the term 

applied only to those under seven years of age - almost literally to 

those "unable to speak". 5 In English Law the age to which the term 

was applied slowly moved up to around twelve or fourteen years, but 

by late mediaeval times was eventually codified at twenty one years. 

Subsequently, as far as the civil law was concerned, an individual 

of twenty years was as incapable as an individual of twenty months, 

and their legal position was on a par. 

On the other hand, the criminal law, in its efforts to stamp out 

all disruptive elements, took far less cognizance of this generous 

age range. Mitigation of punishment for crime on account of age also 

codified slowly, but by the seventeenth century the Law held that 

criminal liability was non-existent only for those under the age of 

seven years. In this age group an "irrebutable presumption of 

innocence" applied, that is, the assumption that the child did not 

know what it was doing was irrefutable. In the same century the 

notion arose that only a "rebutable presumption of innocence" applied 

to those aged from seven to thirteen years. For those fourteen or 

over no concession was made: they were held fully liable for all 

their criminal activity. The seven to thirteen years age group was 

not held to be liable for criminal activity unless it was proved that 

at the time of the act the child knew that the act was wrong. 6 

In the period under study the commonly held criterion of "proof 

5 
Halsbury's Laws, Vol 21, pl34, Note (a). 

6 ~"hat exactly was meant by "wrong" and what was determined as "proof 
of knowledge" by the judges were highly idiosyncratic. "Wrong" could 
be either legal, that is the ability to distinguish crimes according 
to their gravity (otherwise called mens rea), or moral, that is th1.' 
ability to identify moral acts according to right or wrong. A child. 
for example, may be aware that hitting somebody is morally '-'fl'n~. 
but unable to see the difference in nature nnd 0ffcct hctw0~n ltittln~ 
someone with its hand and with an axe. Today till' courts u~unlly l'nl~· 
ac:ept legal knowledge, incorporating mc>thl n'a. ll!i '~1\~lhlf l~f ~lh''''lt',l~t'". 
Us1ng the moral yardstick meant that the critl'rin ot l'fl'l'l l'l kth''''­
ledge" were wide. 
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of :.znovJledge" was that of moral awareness. This allowed a very wide 

interpretation. Pleading guilty was the most obvious. Unfortunately 

in the harrowing court experiences of the eighteenth and nineteenth 

centuries this was most probably reverted to by many children out of 

sheer fright. Besides pleading guilty other '~roofs'' included con­

fessions before police, a child's respectable upbringing, or its 

attendance at Sunday school. It is thus argued that, by the 1850s, 

the presumption of doli incapax had fallen into desuetude. 7 

The reasons for this inconsistent definition of what constituted 

an infant are found at the very roots of English law. The civil law, 

because of inherent weaknesses in the machinery of the State, sought 

to extend parental influence and childhood immaturity for as long as 

it possibly could. Theoretically, the most desirable method of fore­

stalling social instability as far as the State was concerned was for 

it to take complete control of all children. The theoretical and 

ideological justification of this existed through the concept of State 

guardianship for all its subjects. Pollock and Maitland argued that 

No part of our old law was more disjointed and incomplete 
than that which deals with the guardianship of infants. 
When it issued from the Middle Ages, it knew some ten 
kinds of guardians, and yet it had never laid down any 
such rule as that there is or ought to be a guardian for 
every infant. 8 

but there did exist a notion that the Crown operated as parens patriae 

givin~ it prerogative jurisdiction over all children. The notion, 

how~ver, was a theoretical proposition more than a practical reality. 

It could operate only where the Crown possessed the means to implement 

7 

8 

Susan Magarey quotes several representative magistrates, judges and 
others involved in criminal jurisdiction, who expressed doubts about 
~he whole presumption, and made it obvious that they did not take it 
lnto consideration at any stage of the proceedings. From the large 
numbers of children under the age of fourteen who were indicted in 
Britain during this earlier period it appears that many judges of that 
time held similar views to those Hagarey quoted. Hag.1rey, S., "The 
:nvention of Juvenile Delinquency in Early NineteC'nth Century England." 
ln Labour History, No.34, May 1978, pl9; Bevan, H., La\v Relating to 
Children, London, 1973, pp26, 7, 34-46; 110\vard, C., Austr<lli<m CriminAl 
~. (2nd Ed.), Sydney, 1972, pJ/~5. 
Quoted in James, T.E., "Tile Lcg:tl Cu:1nlinnship llf 1nfants" in L::J\,' 

Quarterly Review, 8~(327), July 1%(J, p323. 
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its policy. Two such means were possible. One could be used only 

if each child had independent property; the other could operate only 

if the State established a huge and effective welfare system. The 

State used both methods to a limited extent, but neither could be 

implemented universally. 

w~ere a child possessed independent property the State could 

implement its policy by ordering the court to use the child's property 

exclusively for the Maintenance of the child. 9 Before any of this 

could be done the child had to be declared a ward of the court, a move 

that was not lightly commenced or easily carried through. 

The second, or welfare, method operated to a limited extent at the 

other end of the socio-economic scale. The concept of parens patriae 

was used in the sixteenth century to justify State intervention through 

the Poor Laws into parental authority. The same legislation also 

established an embryonic welfare system to implement this principle, 

but the system was unable to cope and the principle was never fully 

implemented.IO 

Faced by these almost insurmountable obstacles to the stability 

desired by the State, the Crown took the only possible course open to 

it and institutionalised what appeared to the State to be the "natural 

law" of guardian obligation. Instead of attempting to legislate to 

compensate for the immature child's natural disadvantages, the State 

codified those natural disadvantages into a legal system which strength­

ened :.:he autonomy and autocracy of the guardian, while it dmmgraded 

the individual legal rights of the child. The State abrogated, as much 

as possible, its responsibility and passed that responsibility onto 

9 

10 

The personal interests of the child, for example an adequate 
education, could be taken into consideration by the co•Jrt lvhen 
appointing suitable guardians, and assured by the threat of with­
drawal of that custody. At no timP in English legal history did 
the implementation of this concept extend beyond a tiny minority 
of the landed or monied elite. Simpson, A.H., Treatise on the 
Law and Practice Relating to Infants, London, 1875, ppl36-7; 
Bevan, H.K., op.cit., p411. 

Pinchbeck and Hewitt, op.cit., I, ppl38-9 & II, p359. 

·' .. 
( 
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the child's guardian, in most cases the natural parents of the child.11 

While the law upheld the principle of equality, it in effect denied 

(and still continues to deny) children within the family unit reciprocal 

legal rights. 12 The family relationship, or the ideal family relation­

ship, shaped so much of the Statute legislation and conditioned the 

interpretation of Common Law principles that it is impossible to view 

children's law through any other than this single perspective. The 

civil law held strongly to a concept of society in which the family 

and not the individual within that family was the basic unit in need 

of legal protection. 13 Lynne Forman points out the more basic theme 

underlying this premise: 

is the notion that the law upholds the cultural view 
that the preferred family unit is one that is legally 
sanctioned, economically independent of the State and 
generally is able to support, maintain and rlevelop its 
own internal structure along the lines of socially 
acceptable criteria. 1 ~ 

11 The law of guardianship, under which parent/child law was grouped, was 
vague. The Co~on L8w set down a duty to protect upon anyone old 
enough to be legally responsibl~ who took upon themselves, either by 
legal document or "natural" obligation, the care of any person unable 
to look after themself because of Hlness, di sabilHy or immaturity. 
It depended in no way upon the age of the person under care, and 
extended equally to children, apprentices, servants, the aged and the 
sick. As Bullock and Maitland pointed out, the Middle Ages knew some 
ten kinds of jnfant guardianship, but by the eighteenth century the 
only practical and widespread form of guardianship was the natural 
parent to infant relationship, and it was this relationship that 
r.::ceived the greatest legal reinforcement. Bevan, H.K., op.cit., 
pp444-445. 

12 
Pinchbeck and Hewitt, on.cit., II, p368. 

13 
T-hi.s concept ~vas supported by an indifference bred of familiarity to 
cruelty within the family, religious notions of resignation to and 
acceptance of one's designated lot, as well as economic and political 
causes. Even todav when State intervention into the family structure 
for the benefit of" an individual member is accepted in principle and 
reasonably common in practice, any intervention is based on the prem­
ise that the family, the most desired unit of organisation and pro­
tection, has failed. Ibid., II, pp357-360 & I, ppl3-14· 

14 F orman; 1., Children or Families? An Evaluation of the Legislative 
Basis for Child-Protective Statutory Welfare Services in the Australian 
States and Territories, Canberra, 1975, pll. 

'·' 
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In the period under study this notion was paramount to the extent 

that State intervention was not accepted in principle or fact. The 

Law sought to protect the family and its members for to undermine the 

family was to undermine society. The Crown seems to have been unable 

to see that family disruption caused by disharmony within the family 

was as dangerous to the State as that caused by external threat, for 

it set out to protect the family only from outside exploitation. It 

made no move to protect the child or the wife from violence or exploit­

ation from within the family unit. Two assumptions lay beneath this 

lack of protection. The first was, as Blackstone pointed out, that 

"in marriage, husband and wife are one person, and that person is the 

husband". 15 The second was that one parent, or another member of the 

family, would moderate the excesses of the other. Given this under­

standing of marriage the legal protection afforded the family really 

extended only to the head of the family and only indirectly to the 

other members. The father's paramountcy and the Common Law's accent 

on his rights as opposed to his duty led to a submersion of children 

before the Law, and explains the State's reluctance to intervene on the 

child's behalf in internal family matters. 

The criminal law, for similar utilitarian reasons, sought to 

restrict the excuse of individual immaturity to as small a number as 

possible. The idea of corporate or familial responsibility for the 

crime of any member, adult or child, did not take long to succumb to 

the notion of individual responsibility for actions. Additionally, 

more utilitarian arguments could be found to justify criminal proceed­

ings 'against the guilty individual himself rather than against a 

representative or corporate body. Punishment with the maximum deterr­

ent effect, but with the least dysfunctional effect, would naturally 

be the most desired. These ends could best be fulfilled by punishment 

inflicted upon the individual alone. This, then, is the reason for 

the inconsistency in the definition of infant by the two branches of the 

Law, The civil law sought to extend parental influence end childhood 

immaturity for as long as it possibly could. The criminal law sought 

to restrict the excuse of individual immaturity to as small a number 

as possible. Both interpretations were seen as imperative if the 

15 
Quoted in Pinchbeck and Hewitt, op.cit., II, p362. 

j ,~ 

. •' 
! r 
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stability of society was to be maintained.l6 

~~en the specific law relating to infants is examined it becomes 

even more apparent that the c~ild had little legal protection other 

than that furnished by the family. 17 Protection against legal and 

criminal liability, was so easily circumvented, either through the 

legal framework itself or by devious individuals who operated within 

the letter of the law, as to be almost useless to the vast majority of 

children. In civil law, as an example, apprenticeship and service 

contracts, the only area where the normal child came in contact with 

English civil law, were binding on the infant during its minority. 

This was opposed to all other contracts which were voidable during the 

child's minority as well as upon reaching its majority. The indenture, 

while binding upon the infant, recognised in part this voidable nature 

of infant contract by making the guardian party to the indenture and 

liable for the ward's defaults.l8 Even if the guardian was not party 

to the indenture the contract was still considered as valid by some 

magistrates because the contract was entered for the boy's benefit 

and was therefore legally binding. 

During the period 1820 to 1840, protection against criminal 

liability was subject to the rather restricted interpretation of doli 

incapax, the child faced a trial and punishment as an adult, was 

16 

17 

18 

The practical problems caused by punishing a father for the crimes 
of his children are fairly apparent especially at a time when thl.'fl' 

was already excessive burden on the Parish Poor Law system. 
Horeover, the vengeance or retributive principle, which wns the 
basis of criminal law, had to have the added utilitarinn function 
of acting as a deterrent to crime by being sufficiently horrihlL' to 
frighten others into good behaviour. The Utilitarian of the dght­
eenth century believed that punishment was a pure evil if no h~lppi­
ness resulted, sufficient to outweigh the suffering Involved. 
Crime left unpunished, or punishment left unpubliciscd would lend 
to the dissolution of society. A child who knew thnt its cr inti n;\ l 
activity would result in its father's punishment wnuld not be 
greatly inhibited, nor would society be gratlfh•J hy the }41't'd;lclt' 
of an innocent I:'.an suffering as a result of nnotlwr'n crime. The­
vengeance and utilitarian purpose of punishment would in this C<WC 

be negligible and possibly even counter-product1Vt'• l~<ll8L1 H, J._ 
"The Prison System" in Radzinow!cz, L. nnJ Turta•r, J. (f.dc4.), !~('_n_:~ 
Reform in England: Tntroduc.tory l~:rHWY_:l_ll_!l_.:t.;_,,!'~'.'_A_~~l'_·~··_t~1 f_~_~l h,h_ 
Criminal Policy, London, 1Y40, p152; llvnth, .1 .. Pp.dt._ J'f• 

Simpson, A.H., op.cJt., pJ; III!Van, J!.K., ~~~-p_.~l__t_" p 1~. 

Simpson, A.H., op.cit., pp92-9~. 

I • 
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attributed with the same degree of mens rea as an adult, was subject 

to the sane adversary system as an adult, was expected to meet the 

same evidentiary requirements, and was punished by similar sentences 

in the same correctional institutions as adults.l9 It need not be 

pointed out that in every one of these proceedings the child was at a 

decided disadvantage.20 

Protection from physical and moral harm by criminal law and tort 

extended equally to adults. Few statutes at the time specifically 

dealt with crimes against the person or property of children. The 

protection of children afforded by the criminal law was weak in practice 

first because of defects in the law itself. Often it was not ultimately 

aimed at protecting the child, but at protecting the parents, or making 

sure the culprit of some moral transgression bore the burden of his or 

her responsibility rather than take the easy course of destroying the 

effects. Second, it was weak because of a general reluctance to 

prosecute the law to the fullest. Children had little recourse at law 

in cases of injury. It was generally assumed by the State that the 

family would give protection from external threat and would not itself 

engage in child injury.21 Against external threat the law offered no 

special protection except in the area of sexual molestation. Even in 

this area the conviction rate was low. 

Against familial aggression the law was virtually powerless. 

Parental cruelty was always protected by the right of "reasonable and 

moderate" corporal chastisement which extended to persons "in loco 

19 

20 

21 

Forman, L., op.cit., pl8. 

If we take the matter of evidence for example - Corroboration of 
Infants' evidence was needed and demanded and it was a commlHl 
practice for the jury to be directed to treat the cvith'ncc nf 
children with extreme caution unless it was corrrollllratl'J by m,\tt•ria 1 
particulars directly implicating the accused. Glanvilh• \~llliam~. 
The Proof of Guilt: A Study of the English Criminal Trinl, (Jrd 
Ed.), London, 1963, ppl78-9. 

In practice there appears to haVl! hC'l'll some Hllrt llf pdr>tllt•l tt1 

the civil law notion that: 
a child of tender years is so iJt•nlificd with tht• pt·r~h'll 
it is with, that if tile ncgllgcnc:l• of till' lnttt•r l';lw:t• 

an injury the child cannot n•covt•r. 
Simpson, A.H., op.clt., pl06. 
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parentis" such as schoolmasters, legal or casual guardians, and masters; 

in fact just about everybody \vith whom the child came in contact other 

than the casual sadist. 

Further discrimination by the civil law added to the lack of 

protection for in the case of an adult where the law did not prosecute, 

for example for assault, the victim could claim compensation through 

the civil court. ~ith a child a father could prosecute only for injury 

to his child if the child was of serviceable age, and a child could 

prosecute only if he had the independent means to pay costs.2 2 

There ~ere fe\> statutes specifically adverting to children's wel­

fare except those dealing with custody acts which protected, in the 

child's interest, the parents' or guardians' rights over the child. 

It was assumed by the Law that all children would belong to a legally 

constituted family. The Common Law accepted only one criterion for 

legitimacy; the parents must have been legally married when the child 

was born or conceived.23 In the eyes of the Law an illegitimate 

child was filius nullius (a child of no-one) and consequently had no 

legal guardians. An illegitimate's parents who refused to assume the 

"natural" duty of care for the child (arising from the general duty to 

protect the incapable) could not be forced by law to assume that care. 

Early Poor Law legislation mitigated this by attempting to enforce the 

duty of maintenance upon the parents, especially the mother, but it was 

22 

23 

Bevan, H.K., op.cit., p451. 

The law went to great lengths to widen the criteria by introduc·· 
ing a "presumption of legitimacy". In fact there were two major 
assumptions underlying this presumption. The first was thnt a 
child conceived before marriage was legitimised by the subNcqucnt 
marriage as long as the husband knew the woman was pregnant. The 
second assumption was that no woman would comm l t adultery; u child 
born of a married woman during the subsistence of her tn:trringc, 
even if she was separated or if the conception could possibly have 
taken place before her husband's death or divorce wns rt'hlllt:thly 
presumed to be legitimate. Additionally although the Stntut_l' of 
Merton (1235) held that children b~Jrn bl•fore th(' tnnrdnp.l' l'l ltfl 

parents were always illcg1tlrn.,tc, suln~cquenl rnnrrlnv,l' \v:w l"l'l'''r~lllln'd 
as a legitimization if no qucHtlon of l•t•fn~ldp W:IH lnvlllv(•d, 
~·, pp237-40 & 249-250; .J('nkr1, 1·:., !\__:~:t._~_•~!_JlL'-1_I~'YY. _"r Fnutt~:t• 
~' (6th Ed.), London, 11Jlt'J, ppltl2-lfl'}, 

•' .. 
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never wholly successful. 24 All children were supposed to be entitled to 

the same remedies to protect their personal and property rights but these 

remedies were practically impossible without the aid of a legal guard­

ian or parent. 25 

The weakness of English law lay in its need to couple child pro­

tection with family and guardianship law. Thus in the colony the law 

was even weaker because of the dubious legal status of so many of the 

colony's parents. This confusion raised doubts about the rights of 

some parents to the guardianship of their children and anxiety about 

the enforcement of the duty of maintenance. A great number of the 

heads of the families to which colonial children belonged were either 

convict or ex-convict. A conviction for a felony often involved dis­

abilities at law which were not fully resolved even upon expiration 

of the prisoner's sentence. 26 The legal position of convicts or ex­

convicts as the guardians of their children and the extent of their 

rights and duties towards these children were therefore open to doubt. 

The illegal nature of many of the marriages also failed to give 

the family the "protection" afforded the English family. This illegal­

ity not only extended to those who openly chose to cohabitate instead 

of marry, but spread to many who thought they were legally married. 27 

As a matter of priority the colonial government attempted to 

introduce into the colony the socially stabilising influence of the 

legal family. The colonial powers also had as an ultimate aim the 

24 

25 

26 

27 

4 & 5 Will IV, c76, bound the mother to support her illegitimate 
children till the age of 16, but she was not bound to expend any 
part of her estate on their maintenance. One wonders then how the 
maintenance was to be achieved? The father was never bound to 
maintain his illegitimate child unless he promised an allowance 
in a legal agreement. Bevan, H.K., op.cit., pp236-7; Simpson, 
A.H., op.cit., ppl58-161. 

I£i1, ppl32-133; Pinchbeck and Hewitt, op.cit., I, pp202 

Whitfield, L.A., Founders of the Law in Australia, Sydney, 1971, pl2. 

One illustration was the famous clashes between Therry, the Roman 
Catholic chaplain, and the courts over bigamy cases which Therry 
claimed were non suits as the English Marriage and Bigamy Acts did 
not apply in N.S.W. SG, 8/11/1826, 3(c); Currey, C.H., "The Lnv 
of Marriage and Divorce in New South ~.Jales (1788-1858)", in JRAIIS, 
41 (3), 1955, pp97-115. 

" f 
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forcing of each child into a stable and protective dependant relation­

ship which would then be given full English legal protection. The 

irony was that this could be achieved only by enhancing the individual 

legal status of the child and by being willing and able to intervene 

in the natural family unit for the benefit of individual members of 

that family. 

The legal structures under which the governors operated, even 

after limited self-legislation was introduced in 1824, allowed the 

governors sufficient scope to alter the practice of English law. 

There was, and still is, considerable debate as to how far English 

Common and Statute Law applied in N.S.W. especially in the 1788-1823 

period. Phillip and subsequent governors assumed th<~t their title 

allowed them to rule autocratically by means of General Orders and 

Proclamations which applied to the free, the military, and the bond. 

The governor's assumed powers were not seriously challenged at law 

until the middle of Macquarie's reign and when challenged were 

usually upheld unless repugnant (that is contradictory) to English 

law. The second Charter of Justice (1824) ljmited the governor's 

powers, but really only transferred part of his previously auto­

cratic power to a legislatjve body which was still capahle and 

desirous of implementing changes to the law. 

On a more idiosyncratic level, the magistrates, although English 

trained, operating in a structure closely modelled on England's and 

within a legal code profoundly English, and knowing that their 

decisions could ultimately be taken to the Privy CouncU, neverthe­

less found it impossible not to deviate sometimes from English legal 

practice. As much as they attempted to disregard colonial conditions 

they came across situations which had no English precedent. They 

were forced to take into account local conditions and customs. The 

governors and the magistrates struggled with a legal code which 

reflected the moral climate of the English landed elite in a colony 

whose moral climate overwhelmingly reflected tile attitudC's of the 
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lower echelons of English society. 28 

In a two pronged attack the government aimed, first, to reinforce 

family life and values and, second, to strengthen the child's individ­

ual legal position by strengthening government powers over guardian­

less children, children in care, and even children in families. To 

implement the first aim they worked to strengthen the dubious custody 

rights of parents, to avoid as much as possible family disruption 

through legal action, to strengthen the financial and moral ability 

of parents to support their children, and to enforce more rigorously 

maintenance upon parents. To implement the second they extended the 

notion of parens patriae far beyond that envisaged by the home 

authorities, and moved to reduce the inconsistency between the civil 

and criminal law. 

Custody rights differed in nature according to the form of guard­

ianship involved but by general rule and by numerous specific cases, 

the relationship between the parent and child contracted to the 

father's right as guardian, by nature and nurture, of all his children. 29 

This gave him the most extensive powers over the custody and control 

28 

29 

Campbell, E., "Prerogative Rule in New South Wales 1788-1823" 
in JRAHS, 50(3), 1964, ppl61-90; Castles, A., Introduction to 
Australian Legal History, Sydney, 1971, ppll6 & 139-40. 
Phillip's instructions, the Act of 1787, and the first Charter 
of Justice assumed English Law would operate, but failed to make 
clear the extent to which it would operate or how it would 
operate. The Crown, in effect, withheld legislative institutions 
from the colony and delegated to the Governor the authority to 
n~ke laws for the colony, a duty normally carried out by the 
colonial legislature alone. 

In theory the law of parent-child relationship fell under three 
heads of guardianship; namely, by nature, nurture and statute. 
Guardianship by nature was understood as guardianship by rules 
interpreted by reason from the "natural law". Positive law 
under this head strictly only applied to the heir apparent but it 
generally extended to all the children of a relationship, whether 
legitimate or illegitimate. It gave the guardian custody and 
government of the person and property of the child until the 
child reached its majority at age 21. Guardianship by nurture 
only extended to the natural parents of a child and occurred when 
the infant was without any other form of guardian. It extended 
only to the person of the infant, its custody and government, 
not its property, and it ceased when the child reached the age 
of discretion (14). Simpson, A.H., op.cit., ppll2-113. 

' .. ... 
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of both the child and its property until its majority. The natural 

father's right of custody was absolute. 30 The courts interfered a 

few times in the father's custody rights where the child had independ­

ent property because the most extreme circumstances of harshness and 

continued cruelty, or "anti-social" tYaining, or "poverty" leading to 

the waste of the child's asset~ prevailed. A mother had no rights to 

the custody of her children during the lifetime of the father and even 

after his death her power of custody was limited. She could be dis­

missed as guardian of her children for misconduct, immorality or 

refusing requests or orders from the courts.3 1 

Neither parent had a legal right to the illegitimate child although 

a mother had guardianship if she desired it and if the child was within 

the age of nurture, that is, in need of sustenance and guidance. She 

had to relinquish guardianship if, after the child had reached the age 

of discretion, the child itself, or another with a "better" claim, 

made an appeal against the mother. From 1804 mothers of bastard child­

ren under the age of discretion were given legal custody of their 

child. In fact illegitimate children had far greater discretion than 

legitimate children as to their care-givers, for in disputed cases 

30 

31 

Theoretically, before the adoption laws of the late 19th and the 
early 20th centuries, there was no release from the right of 
custody. Bevan, H.K., op.cit., pp309-310. The father had custody 
regardless of the age or condition of the child and regardless of 
whether the child was under the father's control or under the 
immediate control of someone else. The father could renege at 
~ny time on an undertaking to leave the child in the care of 
another, for example, foster parents. By habea3 corpus the 
father could demand the return of the child, a demand the courts 
hardly ever refused, even if the children had been deeded by him 
to any caregiver including his separated or divorced wife. The 
father had custody and could deed custody until the child attained 
its majority subject to the provision that if a custody dispute 
arose, the child, if it had achieved the age of discretion ( that 
is 14 for boys and 16 for girls), could elect with whom it wished 
to stay. 

The father while still alive or by will after his death could 
appoint guardians over and above the mother. If the father 
died and left no testamentary guardians, the mother was guardian 
by nurture alone and had control of the child only till it 
reached the age of 14. Simpson, A.H., op.cit., ppll8-119, 129-
132, 138-147, & 120-121; Pinchbeck & Hewitt, op.cit., II, pp362-
365. 
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judgement was usually based on the child's choice.32 

There appear to be no available cases of contested custody between 

parents to test the application of this law in N.s.w .. The three custody 

cases that could be found were all involved with orphaned children and 

in two cases the custody went to the mother. 33 The reasons so few custody 

cases are extant are manifold. Chapter Three showed that amongst the 

parents who separated no pattern was discernable. In some cases all the 

children stayed with one of the parents while in others the children 

were split. It appears that most custody cases were settled, if not 

amicably, at least without recourse to the law. 

No doubt most saw the law as irrelevant to their situation and it 

is little wonder that they did given the motives of English custody law. 

Custody law existed to preserve three principles thought to be basic to 

the preservation of the landed economy; namely, primogeniture, marriage 

arrangements and the dowry, and the children's contribution to family 

rnaintenance.3 4 By the nineteenth century the importance of all three 

had declined and in the colony none seems to have been of great import­

ance. While the desire for continued family lineage sometimes caused 

clashes: 5primogeniture played only a minimal part in family history in 

N.S.W. even amongst those who had considerable property. 36 The 

32 

33 

34 

Simpson, A. H., op.cit., ppll2-113; Bevan, H.K., op.cit., pp362-4. 

SH, 16/6/1833, Supp., 2(a); SH, 19/6/1837, 2{e). 

See for example the discussion in Simpson re the economic motive 
behind the division of custody into custody by nature and nurture. 
Simpson, A.H., op.cit., ppll2-113. 

35 . A.M. Baxter took his young son with him when he deserted his wife 
and daughters, to preserve his lineage and withdraw the son from 
the clutches of his cursed "Romanist" wife. There was little she 
could do except return to England. ADB, I,pp74-75. 

36 It appears that boys were expected to make their own way und could 
anticipate family assistance only in establishing tllcmsclvcs on the 
abundant land available. They could not depend on a family l~ga~y 
on the death of their father, the legacy usually being divided 
equally amongst all the children or being given to the Jaughtl'rs 
alone. Obviously an assumption existed tlwt the fnmlly nmnt' and 
economic prosperity could be carried on without n'~ourse tl' prim~'­
geniture. For example T.V. Blomfield comnwnting on his fatht'r-in­
law's dowry plans wrote: 

He told me he could give me very 1 ittlc motH')' with ht'r, t'ut 
he could give me cattle, that he lwd eX]WtHh'd nll hbl lli''IW\' 

in improvements, etc. that hiR prop('rty ~'hould dt'\'''lVt' l'l\ hi~; 
daughters, his sons being alrcndy provldt•d fpr. 

T.V. Blomfield to Capt.T. Blomfl<'ld, SydtH'Y• !•/'l/}W;l), l~.l·:. 
Blomfield Memoirs of tile Blomflt•ld F:nnllv, Arndd .. dt', ~t\.1',) 1'-'~~. ' -----.,.--.-~ ... - .... 
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evidence in Chapter Three pointing to instrumental marriage also showed 

the wide choice of "suitable" partners available to girls and women and 

the keen competition amongst men for any woman. Disharmonious marriage 

arrangements were probably few and far between. The lack of a do'iry only 

inhibited the prospects of some daughters of the tiny elite. Few parents 

of grooms were wealthy enough to expect a dowry to be given. Few parents 

of brides felt obliged to offer one. For those who did worry the govern­

ment came to the rescue by offering land grants as dowries for respect­

able young ladies.37 

Child assistance in family enterprise was certainly alive in the 

colony and this seems to have been the main stimulus, combined with fear 

of moral corruption, for the few notices in colonial papers warning 

people against harbouring runaway wards, and the even fewer cases involv­

ing alienation of a ward from his or her guardian. 38 It seems to have 

done little to promote custody cases. The courts could do little in 

these cases to effect a reconciliation between ward and guardian. They 

could not punish a child for absconding unless he committed a crime at 

the same time. It is not surprising then that few cases-appeared before 

the courts. The less economically advantaged parents were probably more 

in need of their children but the cost, the futility of court proceedings, 

and the realisation that ultimately the child, upon reaching maturity, 

would abandon the family, must have militated against disciplinary 

action.39 The courts were not entirely useless for they could punish 

37 

38 

39 

For example, Darling to Vis. Goderich, 11/2/1828, HRA, I, xiii, 
'pp773-4. See also previous footnote & ~, I, xv, P149 .. 

It is interesting to note that the majority of parental warnings against 
harbouring wards came from mothers. Unless they were testamentary 
guardians they should really have relinquished control of the boys 
at age 14 and of the girls at 16, but it is obvious that they did 
not. It is possible to see this as evidence of the beginnings of 
a strong matriarchal influence in child rearing, but a simpler and 
more cogent reason could be that the mothers, usually single, were 
more economically dependant on their sons or daughters and feared 
for their own future if the child was tempted away. 

The case of William Haney and his son illustrates these points. 
In 1823 the Sydney Gazette published the following: 

Whereas my son, Fredrick Haney, has absconded from paternal 
protection and support for some weeks since, I hereby caution 
all persons from giving countenance or encouragement to the 
said Runaway; and any one harbouring him after this notice 
will do it at their peril. He is about 18 years of age, and 
is addicted to company: -William Haney. SG, 27/2/1823, S(c). 

In the 1825 Muster Fredrick Hansey, 18, is listed with his parents 

I ~{ 
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the harbourer of the absconder and it is surprising that more cases 

of this type were not prosecuted.40 

Masters of apprentices made more use of these warnings than parents. 

Obviously masters, much more than parents, thought of their wards as 

economic investments. There were also many more cases of masters exercis­

ing their control of apprentices through court action. In this 

guardian-ward relationship the courts could interfere as the relation­

ship was controlled by a legal contract. 

As far as the custody of illegitimate children was concerned the 

custom seems to have been that the mothers applied for custody and it 

was granted, presumably on the basis of the 1804 English Act giving 

custody of bastards to their mothers. 41 No case confirmed this but 

maintenance orders on putative fathers were issued on behalf of the 

child by the mother which implies that legal custody must have been 

granted to the mother. Only infrequently did the mothers who were 

unable to support the child forgo custody. 

Efforts were made by N.S.W.'s authorities to supplement the English 

legal presumption to legitimacy and hence to validate the custody 

rights of many parents. Bligh in 1812 seemed to imply that baptism of 

children gave the child some legal status which then gave the child 

inheritance rights, if not legitimization.~2 This seems to be 

40 

41 

42 

on the familv farm at Parramatta. In the 1828 Census Fredrick, 
25, is listed as a sawyer at Kissing Point, his brother is a baker 

·in Kent Street and none of his five sisters is listed. His parents 
are still on the farm. Obviously the family has rapidly split up 
(the girls have probably married) possibly because the parental 
control imposed by this free settler was out of step with the 
freedom apparent outside this family. 

Only one case was prosecuted along these lines. It was the case 
brought by the mother of a "boy" against a publican because his 
housekeeper's daughter had seduced the plaintiff's son into the 
daughter's house and bed, and may have been motivated by the fear 
that the boy would be forced to desert the mother and her young 
family, rather than by outrage at the moral implications of the 
act. SG, 21/10/1826, 3(b). 

Hunter, Select Committee on Transportation, 1812, Minutes, p20; 
Slade, A.E., Select Committee on Transportation, 1837, Minutes, p65. 

Bligh, Select Committee on Transportation, 1812, Minutes, p39. 



contradicted by evidence from the proceedings in the case of Henry 

Salmon. 43 Salmon's mother was the daughter of an army corporal who 

died intestate in 1820 leaving one "natural born son" and four 

"legitimate" children. Salmon's mother shared the estate with three 

legitimate siblings, and not with the illegitimate child. He was 

obviously not legitimized by the subsequent marriage of the parents, 

as one would expect if Bligh's word was correct. 
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The tenuous legal basis of many colonial marriages left the valid­

ity of oany parents' custody rights up in the air. When colonial 

marriage practice was called into question the government's first 

action was to uphold the legality of the practice, but eventually a 

more direct step was taken when in 1834 an Act to remove Doubts as to 

the Validity of certain Marriages had and Solemnized within the Colony 

of New South Wales and to regulate the registration of certain Marriages 

Baptisms and Burials was enacted. 44 This restrospectively legalized 

all marriages officiated at by the Ministers of the Churches of Scot­

land and Rome and those where authority to marry by licence was granted 

by the governor. It presumably retrospectively legitimised several 

hundred, possibly thousands, of legally illegitimate children. 

It is obvious that English custody laws influenced colonial legis­

lation. The 1836 Act to prevent clandestine marriages between minors 

was a succinct summary of the hierarchy of guardianship involved in 

English custody law.45 It forbade the marriage of minors not widows 

or widowers unless approval in writing from 

the father of such parties so under age (if_then living) 
being had and obtained or if dead of the guardian or 
guardians of the person of the party so under age law­
fully appointed or one of them and in case there shall 
be no such guardian then of the mother (if living and 
unmarried) or if there shall be no mother living and 
unmarried then of a guardian or guardians of the person 
appointed by the Supreme Court. 

It was a prime example of the unsuitability of pristine English law to 

colonial conditions for the Act had a short history. The resulting 

43 
Order Book~ Master in Eguity 2 Court, 1831-38, 7/4/1835, SuEreme 
NSWAO 5/4496, ff58-60. 

44 5 Gul. IV., No 2, 4/7/1834. 
45 7 Gul. 5/8/1836. IV., No 6, 
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concubinage, in lieu of legal marriage, caused an outcry in the colony 

and in England. The Act was effectively repealed in 1838 because so 

many minors, especially emigrant minors, were without parents or 

guardians. 46 

The father had no legal obligation to maintain his family except 

under the Poor Law or until his neglect brought the case to the notice 

of the criminal courts. 47 Through the Poor Law and other legislation 

(against exposure of infants for example) attempts were made to shore 

up the weaknesses of the Common Law, but the authorities were willing 

to punish only if there was proof of actual, serious and intended 

harrn. 48 Illegitimates were in an even more precarious position. In 

England it was not until 1844 that the mother of an illegitimate child 

was empowered to apply in her own right to the justices of Petty 

Sessions for a maintenance order against the father. 4 9 Before this she 

had to support the child alone or hand it over to the parish who could 

then apply for a maintenance order on the father.so 

46 

47 

48 

49 

so 

Viet., No 8, 29/8/1838. 

The Poor Law made it obligatory to maintain his children and those 
of his wife, whether his or not. This Law was basically ineffect­
ual as far as the child was concerned, for it prevented children 
being dumped on the parishes, thereby preventing unnecessary 
parish expenditure, but in no way guaranteed true maintenance of 
the child. Simpson, A.H., op.cit., ppl56-161. 

Neglect in itself was not considered worthy of attention. As a 
consequen~e of this non-liability to maintenance, the father was 
not liable (unless he had given authority) for any debts incurred 
by or on behalf of the child even for those incurred in supplying 
the basic necessities of life. Bevan, H.K., op.cit., pp175-6, 453; 
See for example SG, 3/3/1827, 4(f). 

7 Viet, No 101. 

This legislation was aimed at avoiding or minimizing State respons­
~~ili~y for the children of the poor. In England one of the 
mev1table and intended consequences" (Pinchbeck & Het.;ritt, op.cit., 

II, p583) of these laws was to provide such an example of the 
mother and the child that it would discourage the reckless and 
profligate from similar action. 
It inevitably, but probably unintentional!~ led to all sorts of 
devices to get rid of unwanted pregnancies or illegitimate child­
ren especially when mediaeval tolerance of bastardy gave way to 
puritan oppression. The Act of 1623 to prevent the murder of bast­
ard children, for example, was primarily aimed at preventing loose 
~omen from avoiding the results of their actions rather than show­
l.ng any concern for the child involved. 
Ibid., I,pp209-210; II, pp589-591. 
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The government in N.S.W. was more successful and far more active 

in forcing parents to maintain their children. While it is apparent 

that the minimization of government expenditure was the basic goal 

of both governments the difference was that the colony was more will­

ing to force the parent to maintain the child and facilitated the 

means to implement this. The con£usion of legitimate and illegitimate 

makes it almost impossible to judge whether the measures applied to 

both. Ex-Governor Hunter in his evidence to the 1812 Select Committee 

on Transportation stated that during his time illegitimate children 

were provided for at the expense of the Crown unless the father and 

mother had the means of maintaining them. It does not appear as if 

they were compelled to do so, at that time, as he goes on to say 

"but that has been altered since, the fathers of the children are 

obliged to maintain them in some way or other". 51 No evidence of any 

such regulations could be found.5 2 In an 1823 court case John Scott 

sued Anthony Best for the maintenance of Best's illegitimate child 

born of Scott's wife before her marriage to Scott. The magistrate 

ruled, presumably based upon Poor Law precedents, "that the putative 

father is, and ever will be, compellable to support his offspring". 53 

These opinions were contradicted by the Rev. Richard Hill who, in 1831, 

wrote concerning a father who refused to maintain his children 

As they are illegitimates; if there were here a law to 
compel a father to support his children, this chap would 
not be entitled to that benefit. 54 

-------51 

52 

53 

54 

Select Connnittee on Transportation, 1812, Minutes, p20. 

They may have been introduced in 1801-1802, for a comparison of 
the victualling returns for 1800 and 1802 show a huge drop in 
the number of children fed from government stores. The N.S.W. 
Pocket Almanac of 1813, which lists all General Orders and 
Regulations operating in the colony, makes no mention of such 
a regulation. 

Best had evidently promised and paid maintenance for about two 
years up to the time of the marriage in about 1818. The payments 
had then stopped. Scott, in 1823, sued, but the judge ruled for 
the defendant on the grounds that Best had never signed an agree­
ment and the plaintiff's wife had never made a proper application. 
This course was now open to the plaintiff if he wished. 
~' 8/5/1823, 2(c) - 3(a). 

Hill to Scott, 13/8/1831, Applications for Admission into the 
Orphan Schools 1829-33, NSWAO 4/331, f£213-218. 

:v 



F.A. Slade also claimed, in 1838, that the mother was often able to 

support the child, applied for them and no attempt was made to find 

the father nor was he called upon to support them. 55 

These conflicting opinions may have been prompted by confusion 
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in the speakers' minds between the law itself and the means to enforce 

maintenance. The mechanism of applying for maintenance was changed in 

the colony. It is obvious from the cases that the mother herself, and 

not the parish, was entitled to apply against the father for main­

tenance. In 1819, for example, Thomas Scott was ordered to pay 

Catherine Kewes five shillings per week for the support of a boy 

"begotten by him upon her". 56 

The colony's desire to legislate for family s4pport went beyond 

child maintenance. In 1829 legislation was passed compelling a married 

man to withdraw and maintain his wife upon expiration of her sentence 

to the Factory.57 This policy of enforcing maintenance culminated in 

the 1840 Act to provide for the Maintenance of Deserted Wives and 

Children. 58 In this legislation either the wife or the children, 

whether legitimate or illegitimate, could apply directly, or through 

another, to the courts for a maintenance order on the husband for a 

weekly or monthly payment towards their upkeep. This legislation was 

far in advance of anything of its kind in England. 

The extent to which the colony would not only bend the law, but 

reverse the very principles under~ying the law in order to maintain 

family unity and reinforce parental obligation is illustrated by the 

decision of the colonial powers, in 1829, to make families share the 

punishment of convicts sentenced by a colonial court ~o a penal 

settlement. This decision ran against the principles and the letter 

of the law of England.59 In N.S.W. a Board constituted to prepare 

55 

56 

57 

58 

59 

Select Committee on Transportation, 1837, Minutes, p65. 

Bench of Mag1strates, County of Cumb~rland, Beuch BooKs, 1815-
1821, NSWAO 7/2691, fl67. 

10 Geo.IV, No.5, 9/9!1829~ 

4 Viet., No.5, 21/7/1840~ 

The practical effect, however, of legally sanctioned death, imprison­
ment, or transportation of a parent, especially the father, was that 
the family shared the culprit's punishment. 

~ .. 
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regulations for the Penal Settlements recommended that free wives and 

families of convicts who were allowed to join them in the settlement 

v:erc to be placed in ex.:::tctly the same circumstances of ration and 

indulgences as the husband. Underlying all this was the desire to 

keep the family unit together and to uphold the principle of parental 

maintenance of children. While the principle of shared punishment 

was odious the practjcal results were probably of benefit to both the 

family and the government.60 

The two other duties incumbent upon parents were protection and 

education. The government's exaggerated fears for the physical and 

moral wellbeing of the children led, to be shown below, to a more 

concentrated effort to use the criminal law where the family could or 

would not protect. As for education, the government's high profile 

has already been noted. 

The duty to educate did not impose a duty to secular education 

but merely to religious education. 6 l The child had to be brought up 

in the father's religion. Even if as a condition of his marriage he 

had agreed -to allm: his children to be brought up in a different 

religion, his right was £till enforceable as the agreement ~as r.ot 

binding.62 The right even went beyond the grave, for, if he died and 

made no provision for religious education, the courts could force his 

children, over all objections, to follow his religion. 63 It was 

obvious, in Chapter Three, that amongst the "mixed marriages" this 

seemed to have been almost totally disregarded probably because of the 

60 

61 

62 

63 

They also recommended that the families be made to pay for their 
upkeep by non-compulsory Labour. Their justification for this 
was that convicts with astute families soon found themselves l1ving 
"in the lap ot luxury" instead of suffering the punishment they 
deserved. They aLso wisned to relieve the colony of tne trouole­
some burden of looking after the "orphaned" children of re-sentenced 
convicts. "Report of Board for Preparing Regulations for Penal 
::iettlements", HRA, I, xv, pll6; "Regulations for Penal Settlements" 
Nos.66-68, 70 and 77, 1/7/1829, HRA, I,xv, ppll2-113. 

Bevan, H.K., op.cit., pp424-5, 432-3. 

Once again the Baxter case is a prime example of the father having 
every legal right to renege on his undertaking to allow his child­
ren to be brought up as Catholics. ADB,I, pp74-75. 
C'. 
ulmpson, A,H., ~it., ppl20-121. 

;.. .. 
~ 
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general uninterest in matters religious. 64 The State itself took 

little notice of this right, for it overruled the often express wish 

of Catholic parents ~nd raised all N.S.W. "orphans" as Anglicans. 

This disregard of the wishes of "disadva:1taged" pa!"ents was 

typical of the development of the notion of p3rens p~triae and the 

government's willingness to interfere in family affairs to protect 

the weaker parties. Tl1ese moves were again forced upon the govern-

ment by legal deficiencies within the colony and the government's 
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fears for the colony's children. Some Governor's Orders were pro­

claimed to cover legal deficiencies caused by the lack of a Matrimon­

ial Court and an effective Ecclesiastical Court. The civil courts 

lacked the jurisdiction over and could not adequately handle affairs 

such as alimony and a range of other domestic and matrimonial problems. 

Justice Field, in his submission to Commissioner Bigge, pointed out 

that he had had to let go many hard cases because of his lack of 

jurisdiction in these areas.65 

Article 18 of the second Charter of Justice (1824) authorized 

the Supreme Court of N.S.W. to carry out the functions of the English 

Courts of Wards and Chancery regarding the appointment of guardians 

to infants and their estates.66 The Gazette was therefore correct, 

in 1828, when it pointed out that 

64 

65 

Orphans in this Colony are under the immediate 
protection of his Excellency the Governor, who is 
vested with similar powers as those of the Lord 
Chancellor in England.67 

If the law had been tested, however, it most probably would have 
been upheld, for later in the century there were several cases 
involving disputes over the religious upbringing of children 
caught up in desertion, divorce or post death proceedings. Nearly 
all ended in a ruling according to English law which had by that 
time changed considerably. 

Field to Bigge, 23/10/1820, HRA, I, iv, p861. 
66 
~. IV, i, p518. 

67 
SG' 2 8 I 6 I 18 2 8' 2 (d) . 
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The precision of Article 18 was quickly dented, however, by a very 

liberal interpretation, based upon previously held notions of £3rens 

patriae, of the word "orphan". The criteria for entry to orphanages 

always included one for the entry of children of "depraved parents" 

and this was frequently used to justify and prolong institutional­

ization. The inclusion of children from this category and others who 

were not genuine orphans involved a few unsubtle twists to the law of 

guardianship. Robert Campbell, speaking in 1837 in oppositian to 

moves by Catholics to establish denominational orphan schools, was 

logically correct when he argued that 

First, because destitute Orphan Children are the 
children of the State: Because the Protestant 
faith is the Religion of the State, and it follows 
therefore that destitute Orphan children _ought 
to be brought up in the principles of the Protest­
ant faith.6 8 

but the logic had a few legal imprecisions. First, it is doubtful if 

the Anglican faith was the religion of the colonial State. Second, 

very fe\1 institutionalized "orphans" were, as he kne~.,r full w~ll, 

entirely guardianless, and while ~ gu~rdian remained his or her 

Wishes had legal priority over those of the orphanage authorities. 

Governor Bourke, in 1833, was forced to use an equally dubious legal 

argument that: 

To 

As they [orphans] are received at a very early age, 
and those who are not Orphans in the strict meaning 
of the term are for the most part deserted or neg­
lected by their Parents, it is proper that they 
should be so brought up [in the Anglican faith]. 69 

gain slightly better legal standing the parents of children taken 

into orphanages were asked to sign a waiver giving control and custody 

of the child to the Governor, but it is doubtful if this would have 

stood up against a writ of habeas corpus. The only case that came 

close to testing this waiver ended in an uncontested victory for the 

Parents who removed the child to their home. 70 

68 

69 

70 

Quoted in w.w. Burto~The State of Religion and Education in New 
South Wales, London, 1840, ppll0-111. 

Bourke to Stanley, 30/9/1833, HRA, I, xvii, p230; See also Bourke's 
categories in Bourke to Glenelg, 7/8/1836, HRA, I, xviii, p465. 
"c Th~ 11 28 eneral Rules forA~emale Orphan House. , HRA, I, xii, p 1 & 
Aust., 2/5/1828, 3(a-b). 
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The concept of parens patriae influenced not only those in 

positions cf authority. Dr. J. Eckford, appearing before the 1835 

Legislative Council Comnittee on Immigration, urged the immigration 

of youths and girls between the age of 12 and 18 chiefly from the 

hospitals and institutions of England. Their welfare could be 

assured by "placing the onus of a parent upon the government, a view 

which ought never to be lost sight of''. Eckford thought this might 

at first startle his listeners but it probably did not even cause a 

raised eyebrow amongst the like-minded legislators. 71 

The more crucial point is that the concept could be pursued 

because the government had several welfare means to implement its 

policy. Its use of the orphan institutions is exemplified by a case 

in 1827 which was typical of many others. A boy, about 10 years old, 

was brought before the bench charged with having no means of subsis­

tence. Both his parents were prisoners and he lived in a disused 

pigsty and was fed by other street urchins. The bench ordered him 

to the care of the watchhouse until he could be placed in an orphan­

age.72 In England the boy probably would not have been noticed until 

he had committed a more serious crime and he then would have been 

committed to a gaol or a workhouse. 

There were many other devices the government could, and did use. 

The government could grant rations to the children of convicts in 

difficulty or it could marshall the support of private benefactors 

to overcome the immediate and long term effects of family disruption. 

As a substantial employer it could take on the eldest child of a 

family-in-need eitheras an apprentice, clerk, message boy or domestic, 

thereby providing the family with relief and possibly some extra income. 

Unfortunately this policy could be double edged for it meant that 

a few children, forced by desertion or neglect, into petty crime, could 

not be accommodated in the Orphanages for fear of contaminating the 

other innocent inmates. This was not a rigid policy, but once the 

child's depravity was beyond dispute he or she was sent to the House 

71 
Committee on Immigration, 1835, Hinutes, p304. 

72 
~-, 18/7/1827, 3(d). 
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of Correction (Carter's Barracks nr the Factory). 73 Other neglected 

children who appeared hefore the police on mere than one occasion 

were also refused entry to the orphanages. Interestingly, one eight 

year old girl accamplice to a robbery was kept in the women's watch 

house for three months to prevent her starving while alternatives to 

the orphanage were found. The environment may not have been whole­

some but it was proLably better than starving in the street. 74 

The other facet of this recognition of the individuality of the 

child was that in N.S.W. there seems to have been more ccnsistency 

between the civil and criminal law's attitude to children, ~t least 

towards children in the seven to fourteen years age group. In the 

civil sphere the general opinion was that youths over the age of 

fourteen were capable of independent status. Some maintained that 

coloniol youths even ever the age of twenty one were inexperienced 

and incapable of responsible positions but this was a minority 

position. 75 There was mu~h discussion, for example, about lowering 

the legal age for the right to be granted property and legal liability 

to 18 or 19 years, but it was not adopted, due to English opposition. 76 

There were very few cases of contested custody or warnings against 

harbouring or giving credit to minors, except in the case of very 

young children. So m~ny guardianless miners of sixteen and over, 

ex-convict, colonial born, and emigrant, wandered the colony, that 

much of the law regarding infant contracts and the marriage of minors 

fell into desuetude. After 1832, fer example, juvenile workers were 

~llcwed to sue for \·mgcs and debts in the same manner as if they \.;rere 

73 

74 

75 

76 

1\·:el ve year old Thomas Chapple, for example, was caught stealing 
snd cent to the Male Orphan School. He subsequently absconded 
but was agaj.n caught stealing a small q))antity-·of copper and 
sent to Carter's Barracks for one month. SH, 28/9/1837, 2(e). 

~. 13/3/1837, 3(c); SH, 22/7/1833, 3(a). 

For example "A Colonist" at Hawkesbury objected to the inclusion 
of some of the people on the Windsor Jury List, all of whom must 
have been over 21, in the following terms: 

Some are well known to be quite inexperienced youths. Others 
are living under their parents' roof are looked upon as mere 
boys, and as yet are not in possession of any property .•. 

~-, 18/11/1824, 3(d). 

Bathurst to Darling, 'l./4/1827, HRA, I, xiii, p228; Hember::> of the 
land Board to Gov. Darling, 20/3/1826, Enclosure, Darling to 
Bathurst, 22/7/1826, HRA, I, xii, p416. 
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the contract had been subject to stamp duty) did not apply in N.S.w.~l 

In 1828 to the consternation of muny masters, a bench of three magis­

trates ruled the opposite way. 82 In their decision they made no 

reference to an Act, apparently introduced in July 1828, 83 regulating 

matters between masters and apprentices. This Act specifically excluded 

this defect from invalidating indentures. The newspaper reports also 

make no mention of this Act, but do refer to an Act of Council No. 8, 

which is obviously 9 Geo. IV No.9 an Act for the better regulation 

of Servants Laborers and Work People. 84 So the Apprenticeship Act 

must have been introduced to operate retrospectively to July 1828 to 

overcome the adverse 1828 judgement and the problems lt introduced. 

The swiftness with which the government dealt with this problem, its 

reaffirmation that the English laws on masters and apprentices extended 

to the colony, after it had listed a series of local (but now legal) 

aberrations, and the direction that all disputes were to be settled 

before two justices all significantly reinforce the impression of a 

government acting in a manner it perceived to be in the best interests 

of both the child and the master. 

What is even more significant is that this Act extended the right 

to an industrial apprenticeship to "orphans" whose indenture was to 

be signed by two magistrates in lieu of a guardian. In England 

illegitimates were ineligible for admittance.to trade guilds.or 

corporations. This was the essential difference between the parish 

apprenticeship scheme, the major "beneficiaries" of which were illegit­

imate children, and the real industrial apprenticeship. The parish 

apprenticeship did not so much teach a trade as remove the child from 

an injurious background and teach it a lluseful" occupation for later 

independence.BS As these guilds did not exist to the same degree of 

rigidity in N.S.W.this was not a real problem. 

The protective role of government is more apparent in the criminal 

81 
~' 12/7/1822, 2(c). 

82 
~., 21/11/1828, 2(d)-3(a). 

83 

84 

85 

9 Geo. IV, No. 8. 

~., 25/11/1828, 2(e). 

Pinchbeck and Hewitt, op.cit., I,pp223-4 & 234-5. 
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law. The attitude towards childish innocence reinforced the notion 

of criminal liability for those over the age of fourteen, but 

softened the attitude to liability for those under fourteen. Again 

the law was not altogether consistent. Colonial born youths 

committing their first and sometimes subsequent offences were invari­

ably treated with a much greater leniency than convict youths of the 

same age. Commentators have a tendency to exaggerate the severity 

of the law in England and in N.S.W. at the time. They often point 

with horror to the instances of children sentenced to death and actually 

hanged, and imply this was a common thing. B. Knell shows that in 

England this was a myth and that it was extremely rare for a child under 

fourteen to be hanged. The last child sentenced to death appears to 

have been one in 1836. 86 In N.S.W. nothing as severe as this ever 

occurred. The most severe sentence found was the recorded sentence 

of death passed for burglary on three fifteen or sixteen year old con-

viet boys from Carter's Barracks. 87 The sentences were commuted to 

twelve months on the chain gangs.BB The most severe sentence for a 

free child was six months in Windsor gaol for a fifteen year old girl, 89 

and six months with hard labour in Newcastle gaol for a fifteen year 

old boy.90 The sentences given to free children ranged from this six 

months through being bound over to keep the peace 91 to discharge with 

86 

87 

88 

89 

90 

91 

Knell, B., "Capital Punishment: Its Administration in Relation to 
Juvenile Offences in the Nineteenth Century, and its possible Admin­
istration in the Eighteenth." in British Journal of Criminology, 5 
(2), April 1965, pp199-201. He could find only one hanging in the 
19th century; that of a 13 year old unrepentant boy who brutally 
robbed and murdered his "schoolmate". The sentencing to death of a 
child was usually greeted with horrified clamour from the court, 
and was usually only reverted to by the judge when it was felt 
necessary to provide an example to others. Radzinowicz, L., History 
of English Criminal Law and its Administration from 1750. Vol. I. 
The Movement for Reform, London, 1948, pl3. Wakefield pointed out 
that boys sentenced to death in the 1820s, and their gaolers, knew 
that their sentences would be commuted and they acted and were treated 
like all other prisoners of their age, quite differently to the men 
in similar circumstances. Knell, B., oE.cit., p199. 

~, 1/7/1833, 3(c). 

.§!!., 6/8/1833, 3 (e). 

.§!!_, 8/8/1833, 3 (b). 

~, 6/5/1833, 2 (c). 

~, 4/11/1826, 3(b). 
infamous love life. 

He had assaulted his half sister over her 
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admonition. Frightening, by a night in the cells,92 or corporal 

punishment, such as an hour in the stocks,9 3 "12 lashes with two or 

three rods out of a Broom" 94 or a very severe twenty five lashes for 

a 14 year old boy, were favoured. The reasons for favouring corporal 

punishment are well illustrated by the comment of the Herald on the 

last case. 

This is the most judicious punishment that could have 
been inflicted on this boy; but it is to be regretted 
that the Magistrates had not the power to deal with him 
in the first instance, as it is much to be feared that 
the lesson of depravity he had learned in the Gaol, with 
the vile wretches with whom he has been associated, will 
have a melancholy influence on his future life.95 

The treatment meted out to the Carter's Barracks' boys contrasts with 

the case of "a boy" charged with "abstracting five sovereigns belonging 

to his master" who was sentenced to only fourteen days in the cells; 

or with the case of 15 year old Susan Wright who was found guilty of 

stealing a pocket book and £3 and was sentenced to a severe, at least 

for colonial born offenders, six months. 96 

Research uncovered only thirty two cases between 1820 and 1837 

involving what appear to be children under the age of fourteen. Only 

one child was reputed to be below the age of seven, a three year old 

girl taken into custody for stealing £3 from a house "of which she was 

left for a short period in charge". Unfortunately there is no report 

of the court appearance so the age cannot be verified but it must 

surely have been a misprint for it seems highly unlikely that a three 

year old would be left in charge of a house let alone taken into custody. 97 

Eleven defendants out of the thirty two were definitely children under 14, 

the rest were merely described as "boys", "young girls" or by some other 

appellation indicating youth. Some of those named as youths or boys 

could !:>e found in the 1828 census and were over the age of 14 while 

92 
SH, 20/2/1837, 2(c). 

93 
SH, 3/4/1837, 2(e). 

94 
Return to Cri~es and Punishments 1828-1829: SPcretary of State 

Correspondence, C.O. 201/216 ffl23. 
95 

~. 30/4/1835, 2(g). 
S6 .§B., 1/7/1833, 3(c); SH, 9/9/1831, Supp. l(d); :'1J!, 3/6/1833, 2(e) 

& 8/8/1833, 3(b). -
97 

~. 29/10/1835, 3(e). 
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others were probably also over the age of 14. There are undoubtedly more 

cases than the 32 found, but the court records and the newspaper reports 

do not contain enough information to isolate adequately other examples. 

The fact that so few cases reached the courts could mean that the child-

ren were law abiding, or that they were dealt with in a less severe 

manner than summary jurisdiction, or that their criminal activity was 

overlooked. A combination of all three, but with particular emphasis 

on the last is the most probable explanation. 

Children caught in criminal cases were treated in the same way, in 

an adversary court system, as adults. To overcome the child's dis­

advantages in such a system the English proposed an expansion of summary 

jurisdiction facilities. The problem with this was ~ha~ it was open to 

the vagaries of individual judges and it was not until 1847, when the 

cases went before two justices, that these problems were partly over­

come.98 In N.s.t:. this summary jurisdiction system was the most common 

form of trial until trial by jury was introduced in 1824, and still 

remained a significant force after that date. While it was as open to 

abuse as the English system it at least allowed for the possibility of 

an approach oore sympathetic to the child. On numerous occasions the 

sympathy sho~ to children hy the court, not only in the leniency of 

the sentence, but in the conduct of court proceedings, is an indication 

of how the systen could operate to thP. chjld's arlvantage. 

The severity of English law was further mitigated hy th" common 

practices of bringing a !!linnr charge against n ch Ud t·!ho had f'Onuni t ted 

a capit<tl offence, failing to prosecute, 9 9 the prol:lccutor failing to 

appear at the trial,IOO and handing the child to the police or itH 

parents for pnnishment (in the case of police, illcgally): 101 Tht'fC 

98 
Glanville Willia~s, 

99 .2Q, 3/2/182l., 2(a). 

op.dt., pl3; B(•v:m, li.K., on.c1t., ppl-2, 

100 

101 

KnPll, B., op.cU., p202, fnotnoU! 9 t. 10; !..!.!!!..·• l/l/1H27, J(d; 
Clerk of Pf::-'lC(':, p n pc. rli, !-iyd nr• y {)tJt_J_r:f!' r:.J~:rmlont.!_, NP\4 1 B2 t, • N~:\v.\0 
4/8438, f5. 

Ruck, S.? .• , "IJf::'l(:loprr1l·ntH tn CrJ111e 1llltl l'unl~llifll~'tH 11 
fn Hadtll\1 1\vli't 

& Turner, op.cft., pp21-22; pn·:ltlliiiii.Iy ..1 "yntutg tkl itl'll!~='ttl" II 
year old, ·,1hrJ '.J:t~J cnu~~t.t Htr1ppfn~ tl drllld<iiftl tlf lllti ('ltllltcti \,'dti 

given thir< trr·:Jta,<·nt f,y the• ;1rrc-t;ttng f•Hlolcild~. Ntl dtaluco <~t•t•c-:H 
to have bN~n l:d'J. AtHiL, '}1)/fJ/IWl"J, J(d). 



is ample evidence that these devices were used Rlso in N.S.W .• In 

the l~te 1820s a major revision of the criminal law took place in 

England and by the 1830s this reviser] laT.V" was op.,rating in N.S.W .• 

The revision removed many offences from the list of capital crimes, 

but paradoxically led to a hardening of attitudes towards other 
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crimes prevjously reg~rded as minor, and induced many people previously 

relnct.:mt to press charg<?s to continue with an indictwent. It was 

these and other changes which Magareyt amongst others, blames for the 

"invention" of the problem of juvenile delinquency in the second 

third of the-nineteenth century.l02 In N.S.W. ther~ also 

appears to have been some hardening of attitudes in the 1830s. In the 

1820s one never finds a prosecution proceeding, as one finds in the 

1830s .<:!gainst children who insulted soldiers, 103 robbed fruit trees,l04 

or destroyed shrubs in The Domain. 105 With the hardening nf attitudes 

towards convicts in the 1830s it was to be expected that some would 

rub off onto other sectors of the population. 

From the small number of cr.iminal cases found it is impossible to 

see how the notion of doli incauax operated in N.S.W .• The fact that so 

few cases are recorded,and that in the few cases where pleas based on 

age were entered the pleas were for mercy and not for dismissal~could 

indicate that the implementation of doli incapax entered well before 

cas~s reached the courts. Only those cases which the police thought 

demonstrated a "knowledge of wrong" we:re allow-ed to go to court. Only 

one case was discharged on what may have been the application, in part, 

of doli incapax. The report is sketchy and indicates that the evidence 

Wc:.s insuffic:i_ent to convict thus reinforcing the presumption of doli 

incapax rather than the discharge being solely reliant on doli incapax. 106 

102 Magarey, S., op.cit., passim. 
103 

SH, 22/1/183.1, 2(d) 
104 SH _, 
105 SH: 

20/2/1817, ?(c). 

30/11/1815, 1(b). 
106 This was the case of Wjlljam Middleton, an 11 year old boy, charged 

with his ~Yidnwed mother of receiving burgled property. The original 
case was dismissed and Williams discharged. His mother then faced 
another trial arising from the sRme incident and was convicted. It 
appears that after his mother ~.;ras arrested and the goods confiscated 
William was left in charge of the family. The police returned and 
found more stolen property and assumed William had received j t. It 
was proved, however, that his mother had had the opportunity to do 
thiR herseJf so the presumption of innocence had to be upheld and 
William was discharged. Aust., 6/1/1829, 2(d-e) · 
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Of the nthPr cases several unusual critPria of proof WPre 11sed to con­

vict. This could indicate that a search fa"'=' "knowledge of wrong" \vas 

ur1dertak~'>n. One deaf and dumb boy wns convjcted of assault because of 

his "sullenness"; 107 one girl was convicted of stf>aling beczusE:' of her 

knowledge of th2 use of a skeleton key; 108 another boy was convicted 

because of a police report that he was a "depraved character." 10 9 

~~ere pleas for mercy were entered they show a rather cunning play 

on the assumptions of child innocence so prevalent in society. The 

pleas, especially from the colonial born children, were an amalgam of 

appeals on account of their youth, their need, and moRt potently, the 

wayward example anrl urging of convict servants. One fifteen year old 

boy was caught gambling (tos~>ing coins) with a convict servant. He 

pleaded that he had never done it before and that the prisoner propo~ed 

and persuaded him to undertake the gamble. The boy was admonished and 

dischargf>d while the convict received 50 1 ashes for "very aggnwated 

disorderly conduct" in leading the boy astray.llO Two older youths, 

Holmes and Xaddox, arrested for drunkenness and vagrancy, pleaded that 

they had been "kjcked about from post to plllow, unknowing and unknown", 

hut this time it did not work and they were sentenced to one month in 

the Barracks.lll Bridget Byrne, aged 13 ¥!hen charged wi.th stealing some 

lace and a cap valuf>d at eightpence, ple~ded: 

••• witch offenr.e would have been the most distant of 
herthoughts had it not been for the ill-timed advice 
and over per~uasion of a consined female servant that 
ih the same whith her 

and only secondly for mercy in considPration of her tender years. 112 

She was recommended for mercy and sentenced to one month in the Factory. 

While the crimi.nal law seemed to he more J enient topards young 

children who broke its tPnets it sePmed to frown more ~everely on those 

(usualJy adults) Hho attempted to abuse ch:Udren. It is impossible to 

gauge accurately the extent of criminal child ahuse in early N.S.W. and 

107 
SG, 10/6/1826, 3(c). 

108 
SG, 8/1/1822, 3(a). 

109 
~ .• 2/11/18~7, 3(b) . 

.llO ~-.H, JO/A/1837, 2(d). 
111 

§.!!, ll/3/1833, 2(e). 
112 

Clerk nf the PPace, P::lpers, Syd11C'y l~unrU•r ScssJ.t~_ll:'l· lJ/ll/182'l, 

NS~rAO, 4/8442, ffl03-4. S~l(!llfnl~ i!H fn orip,lnal. 
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how effective the law was in dealing with the abuse. The protection 

extended to the child by the criminal law seems to have been enhanced 

not by any rhanges to the law itself, but by a greater willingness on 

the part of the authorities to prosecute on behalf of children, and by 

the success of many of those prosecutions. Tt SPems reasonable to 

assume that a fair proportion of the cases of criminal abuse were dealt 

with by the courts. Exr.ept in the case of "unnatural crimes", many of 

the commentators on the sufferings endured by children, especially 

those 8ppearjng before the Molesworth Committee, referred to quite 

identifiable court cases as evidence of the reputedly widespread nature 

of these occurrences. They did not seem to be able to find or refer to 

many examples that had not been dealt with in the courts. Furthermore 

Ullathorne amongst others was not worried by cases not being prosecuted, 

hnt only that the cases ~·1ere so difficl!lt to prove the culprit often was 

convicted on Jesser charges. 113 The authorities were aided in their 

proser.utions by the fact that the defendant was often a convict who 

Jacked full legal status and against whom an assumption of guilt existed 

in reality if not in law. Similarly the aggressor was often a member 

of an illegal family unit and could thus be treated as any other extra­

familjal ~ggressor. 

If one looks at the range of possible crimes against the person of 

the child it appears that ther.e were few other than quite a number of 

sexually related crimes. For example, even amongst those obsessed with 

the moral perversion of N.S.W. there is so little mention of the prac­

tices of ahortion and infanticide, that they must have been so well 

hidden, or so common and accepted, or so negligible, that they did not 

rate a mention. The last is probably correct for it is difficult to 

accept that the religious, especially the Catholic clergy, t·rould have 

allowed such practices to go unmentioned. Obviously some infant deaths 

\Vent unreported, but attempts to circumvent the proper channels after 

such a death were often thwarted. Much excitement was caused by thP 

fe"tV cases of abandoned dead infants being found. Usu311y the body of 

the bahy was in a box in the Old Burial Ground, or uncovered by nnimals 

or "Workmen.ll4 OnP was found in a box undPr the bPd of a f~m.::tlc convict 

!13 
.§!'lect Commi tt("e on Tnmsportation, 1838 ~ Minntes, p24 • 

114 
SH, 10/8/1835, 3(a); SG, 5/8/1820, Z(c); Sll, 8/5/1834, J(d) ,r., 

~, 6/10/1836, 3(b). 
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servant. In all cases the child was f0und, after reputable witnesses 

were called, to have either heen still born or to have died of natural 

causes. Only one l'ase of genuine infanticide Has found. An unrecog­

nised three week old boy was found, suffocated, lying in a pool 0f 

water in The Domain. The Coronial jury returned a verdict of wilful 

murder ag::)inst an unknm-m person and urged the Governor to offer a 

reward. 115 The public's and thP authority's reaction to these incid­

ents indicate that they w~re uncommon and totally Abhorrent occurrences. 

Because of intrinsic difficulties within the law relating to pros­

ecution for infanticide and child destruction, the Act aeainst conceal­

ment of the dPath of a child was used most extensively. This crime, 

between 1801 and 1828, involved a presumption that the child was born 

dead, but after 18?8 whether the child was dead or alivP at birth was 

irrelevant. Thfs presumption was an immense advantage to the defence 

and indicates the lenient attitude taken to the crime. 116 Only one 

case could be found in N.S.W .• In 1824 Eliza Evans was sentenced to one 

year in gaol for concealing the death of her illegitimate child. The 

body of the baby could not be fonnd. Because it was impossible to 

establish if it was born alive the presumption mitigated the sentence.l 17 

The child had little recourse against less serious physical assault. 

The extant cases sometimes show the court's inability or unwillingness 

to deal with the problem, but at other times show the court's sympathy 

and protective desires towards children. The assumption that children 

should be protected by their custodian, or that one custodian should 

~oderate the excesses of the other in the case of parents, seems to 

have been as widespread in N.S.W. as it was in England. The effect of 

the former assumption is illu~tr.::tted in the case of Patrick Trayner, 

indicted jn 1824 for an assault on Susannah Walker. The deposition 

from Susannah mentions, in a hurried addendum, that while Trayner was 

horsewhipping and kicking her the infant in her arms "suffered much 

injury". Trayner was fined £5, or one month, for the assault on 

Susannah alone; the chiJd did not rate a mention in the indictment. 118 

115 SH, 5/10/]837, 2(c) & SH, 9/10/1837, 3(b). 

116 D. Seaborne Davis "Law of Abortion and Necessity" in Modern Law 
Review, 2(2), Sep~. 1938, ppl33-5; and "Child Killing in English 
Law" in Modern Law Review, Part I, !(1), Part II, !(4), 1937, I, 

Pp2ll-213; Jenks, E. op.~it., p417. 
117 
1 SG' 11 I 2 I 18 2 4 ' 2 (c) . 

18 Clerk of the Peace, Papers. Sydney QuArter Sessionq, 11/11/1824. 
'll.lny,.. 
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The latter concept of parental moderation is illustrated to a 

startling degree in the case of Sarah Searle committed in 1826 fay 

thP murder of her cohabitant, John Radley. One of their children 

had been sent to fetch some beef. The child dropped the beef on the 

~vay home and was "corrected" by Radley with a leather strap to such 

an extent that Searle feared fay its life. She interceded on behalf 

of the child provoking Radley to turn on her and in the ensuing 

struggle he was stabbed. Searle \-las found not guilty of murder, bttt 

guilty of manslaughter and fined a total of 200 dollars. The jury 

and the judge re8ched their verdict partly because the prosecution 

could not prove she malevolently stabbed the man, and p~rtly because 

they had great sympathy for a ~.;oman defending her child from barbar­

ous treatment.ll9 No doubt the illegal nature of this marriage also 

worked in Searle's favour. Unless Radley had legally accepted custody 

cf the illegitimate child, the mother had sole custody and was legally 

protecting her \-,Tard from a stranger. The extent to which parental 

rights to corporal punishment could be pushed, the powerlessness of 

the law in the face of domestic assault, but also the willingness of 

the courts in N.S.W. to protect as far as possible its children is 

illustrated by this case, and that of Patrick Trayner, an incorrigibly 

violent man. He had been fined for an assault on a woman and her 

infant en 13/11/1824 and "t-Jas charged again in 1825 ~dth violently 

breaking the peace, committing dreadful outrages on the inmates of his 

own faMily, and using foul and indecent language in front of his o"~ 

children and other feffiales. He was bound over, but being unable to 

'find the sureties was gaoled.120 About a fortnight later he was 

released to attend his daughter's funeral. Immediately he violently 

attacked his family, alarmed the neighbours, caused a tumult in the 

street, and was in the process of tearing his daughter's body from the 

coffin when he was overpmvered by the constnblcs. 121 The:- fact th~lt 

119 ~., 4/11/1826, 3(c-d). 
120 SG, 14/4/1825, 3(b). 
121 SG, 28/4/1825, 3(d). Not RurprJ~dngly in th'"' ~~~:!-~tt~ ,'t. -::.,<_\,' l~:· 

a notice of separation h~!lWL't'll tl;Jl')' lllhl l\1t rld\ Tr~l~'\\l"l' t~ t,'~!l~,t. 
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the case came to the courts is an indication of the closeness of 

N.S.W. society and the willingness of the law to protect its children, 

but the fact that he was only fined and bound over to keep the peace 

towards his family indicates the matter was something the court was 

not particularly keen to pursue and could not effectively punish. 

Sometimes the confused custodial rights inherent in the lax matrim­

onial state of N.S.W. could work to the disadvantage of the child. 

In 1825 Terence Flemming was arraigned on a charge of assault on Lucy 

West. It seems Lucy had some form of custody over a little girl who 

was sent on an errand to Flemming's house. ~~en she did not return, 

Lucy went to Flemming's house, was assaulted and fled, le~ving the 

child behind. Flemming was found not guilty. The more interesting 

thing is that no mention is made, nor a charge laid, for what appears 

to be the abduction of a child.122 

In assault cases the civil status of the victim and the offender 

was crucial. If the victim was a disreputable character, or even 

worse a convict, then the defendant had few worries. Augustus 

Caesar's case in N.S.W. illustrates this pcint. Caesar was charged 

with assault on Timothy Collins "a lad from the Carter's Barracks". 

Collins was in charge of the Government water trough under instructions 

not to let anyone take water. Caesar arrived on his horse and demanded 

water which was refused. Caesar struck Collins several blows with a 

horsewhip. Caesar claimed that Collins had grabbed his horse's reins. 

Collins's story was supported by the evidence of Mary White, a twelve 

year old, who claimed that she saw Caesar give Collins one dollar to 

forego prosecution. The case was dismissed, so evidently the evidence 

of two children was of less merit than that of one adult, and the 

status of the victim crucial. 123 If the situation was reversed, the 

victim a respectable youth and the defendant a suspect or unknown 

character, then the defendant was gravely disadvantaged. Thomas 

McGuire, for example, was summoned for an assault on William Dillon, 

13. Dillon, whose evidence differed from that of another boy (the only 

other witness), claimed he had been assisting a drunk, but NcGuire 

claimed he had kicked Dillon in the pants for att~mpting to steal tlte 

122 Clerk of the Peace, Pap~rs, ~dney Quart..£..!:__ St's_::!Y..t.~• 10/11/18~5, 
NSWAO, 4/8442, ff205-207. 

12 3 
~-, 19/10/1827, 3(b). 
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drunk's coppers. McGuire was found guilty and bound over to keep the 

peace. 124 

Sexual exploitation of children was another area ~ausin~ worry 

within the establishment ranks. Boys were afforded no more protection 

than adults, and from all reports the in~idencP of "unnat11ral crime" 

involving boys seems to have been widespread. However, the number of 

cases of sexual molestation of boys is difficult to eauge. One guesses 

that a rroportion of the cas~'>s reported as "too repugnant for the 

gentle reader" involved crime of this sort, b1Jt even these are few and 

far between, The few cases mentioned in Bench Books ~lwcys dealt with 

convicts and many of thPir "crimes" appear to be little more than 

mast11rbation. Sometimes this was carried out in the prl?sence of 

others and sometimes more mature convicts e!lcouraged youthful convicts 

to indulge. Undo,_,btPdly there ¥ren~ exampJ es of more brutal sexual 

molestation of unwilling victims but only one case involving a free 

boy could be found. It was probably reported because the 12 year old 

boy w~s murdered after being indecently ~ssaulted by an assigned 

servant. 12 5 One can only assume that in the majority of cases the 

authorities were powerless to prosecute. 

Legislation dealing with the corruption of young ~irls existed as 

a sepBrate entity and had a long history. Rape laws were in operation 

by the 13th century and by the 18th century the disti!lction between 

rape and carnal knowledge was reco~nised. The Act of 1828 revising 

the criminal code ~4de rape a felony, carnal knowledge of a girl under 

~0 a felony, and carnal knowJedee of a gjrl Hgecl bet:wePn 10 and 12 a 

misdemeanour.l26 The subtlety of this la~·! seems to have been lost in 

N.s.w .. The only cases mentioned are rape cases which, when unsuccess­

ful, reverted to simple assault charges or were dismissed. There do 

not appear to be any prosecutions for unlawful carnal knowledge even 

when the charge of rape W.::lS dismissed because of doubts about the 

consent of the girl. 

The judicial attitude to child rape is well illustrated in the 

report of the judge 1 8 sentencing of Hartley Smith for tlH' rape of two 

124 
SG, 6/4/1827, J(c). 

125 
SH, ]9/6/1R37, 2(g). 

126 Howard, c., op.cft., pl72; f\pvnn, II.K., C1j~l_t., p/?2. 



young girls in 1833. ThP judge observed 

that the offence of which he had been convicted was 
most dangerous to civilised society, but when committed 
on the person of a child it was of the worst description; 
if there was any difference in the commission of the 
offence upon n child or a full grown ~·!oman, it was 
assuredly greater on the child than on the woman, in 
consequence of thPir tender age and their inability to 
offer resistance: he had poisoned their minds, it was 
to be feared, for ever, and it would be fortunate for 
them if they ever forgot the vicious lesson he had taught 
them; if they did not, the fault would be his.12 7 
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The popular attitude is also illustrated in the same case for when 

Smith fainted on receiving the sentence of death he was carried away 

amidst the "exercrati0n of a m11ltitude of persons" and when his death 

sentence was commuterl to life on Norfolk Island the decision "caused 

great dissatisfaction among the inhabitants of Sydney Hho have young 

children". 128 

The actual extent of this crime, as opposed to the outraged 

exaggerations of many commentators, is difficult to gauge. Amidst the 

prevailing sexual mores, outlined in Chapter One, some parents, unwill­

ing to admmvledge the sexual experience of their supposedly asexual 

daughters or have it publicly broadcast, probably refused to prosecute. 

The law also had many well known loopholes which would have persuaded 

others to forgo prosecution. Of five cases of child molestation found 

in 1826, no verdict was given for one, in another the defendant was 

allowed to g0 with suretiec as the 7 year old girl had escaped before 

the deed could be completed, and three defendants were all found not 

guilty of rape, but guilty of a lesser assault charge. 

The number of recorded cases is not large. In 1826 the Gazette 

claimed that the crime was "all too frequent" then pointed out that 

two convictions had been recorded in Windsor in the past twelve 

mouths.l29 The same paper reported a total of five cases in the year 

1826 • Tn 1835 ~vhen the Herald was beginning to thunder that a 

127 ~' 
128 SH 

-::...::J.. 

129 SG -· 

2/9/1813, /(c). 

19/9/1813, 2(c). 

28/6/]826, 2(e). 



depraved community no longer views such outrages with 
that feeling of horror and indignation, which they are 
but too well calculated to inspire in a virtuous mind.l30 
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and when the paper was well into its campaign of highlighting every 

aberration of the convict system, only four cases were reported.l31 

Children were not even safe in their own homes. Mary Baily, a seven 

year old, was raped in 1826 by her mother's cohabitant.l32 Margaret 

O'Brien was sent to three months Factory labour in 1826 for putting 

her 13 year old daughter up for sale as a prostitute.l33 One case 

is, of course, "all too frequent", but the impression given is that 

this was an almost daily occurrence. Such an impression is completely 

misleading. 

In defence of the law, it should be noted that all these cases 

came from the less genteel section of the community and children of 

this section of the community were not usually, at least in England, 

afforded even this measure of protection. More significantly, in the 

cases of Baily and O'Brien, the defendants were members of the victim's 

family. Juries were sometimes critical of the protection given child­

ren by guardians belonging to the lower classes and upset that the only 

course open to society was to pursue the child's protection by prosecut­

ing after the act. In one case even the Chairman lamented the fact 

that "they had no power to interfere" in such families. 134 When one 

reads the depositions of some of the witnesses in these cases, 

especially the children's, it is a wonder any convictions were recorded. 

One can imagine, for example, the respectable judge and jury of 1826 

being shocked at the frankness and knowledge shown by a victim such as 

six year old Harriet Smith. Not only did she admit the action had 

taken place on a previous occasion without her reporting it, not only 

did she admit that she remained in the barn until her attacker 

returned from being called away during the act, but she also described 

in great detail, to a court wallowing in euphemisms, how Cunningham, 

130 
SH, 9/4/1835, 3(d). 

131 ~. 9/4/1835, 3(d); 27/7/1835, 2(f); 10/12/1835, 3(a); 24/12/1835, 
2 (f). 

132 ~. 16/8/1826, 3(c). 
133 ~. 26/4/1826, 3(d). 

2(f) for other cases of 
134 ~. 10/12/1835, 3(a). 

See also SH, 2/5/1831, 3(a) & SH, 27/7/1835 
family abuse. 
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her :Jttacker, "had unbuttoned his trowserc; and had put his cock to 

her cock''. Cunningham WAS found not guilty of rape but guilty of 

Rssault. 135 

The principle problem in these and other cases involving child­

ren was the reliability of child witnesse~. The assumption of child­

ish innocence did not extend to believing everything a child claimed. 

It appears that not only wa~ moral awareness used as a criterion for 

determining "proof of knowledge" in the trials of children, but that 

the same criterion was used for determining the reliability of chjld 

witnesses. Eight year old William Clarke, the principal witness 

against five men accused of a felony, was closely examined by His 

Honour who 

took great pains to ascertain from him jf he knew the 
nature of an oath. The boy replied, I say my prayers 
at night; I do not know my catechism; I do not know the 
meaning of an oath; I think God would punish me if I 
told and (sic) untruth; bad people go to hell; where 
good people go I do not know; God is said to be in the 
sky; I cannot read or write, but I cAn say my A,R,C; I 
think God would punish me if I s,,Tear wrong. His Honour 
told the Jury that he thought the boy had sufficient 
understanding to take the oath, ••• 136 

In the lax religious atmosphere of N.S.W. this criterion could he 

disadvantageous especially in rape cases. Rape victim, Mary Coleman 

(14) was also questioned by His Honour who asked the prosecutrix 

if she ever went to Church, if she knew the nature of an 
oath, if she knew there was a God, if she said any prayers, 
and other quP.stions of the kind, all of which the unfortunate 
creature answered in the negative. Under thP.se ~ircumstances 
His Honour refused to put her on her oath, and there being no 
case without her, the prisoner was discharged. 137 

Ohviously this criterion was not infallible for a 13 year old boy was 

arraignPd in 1835 for perjury azainst an alleged cattle thief • 138 

Even when thP. competency of the child ~dtness was accepted 

corroboration, material evidence jmplicating the accused, wac; needed. 

As we saw in the cases of ASS8ult much depended on the relative status 

135 
Clerk of the Peace, Papers, Sydney Quarter Sessions, 9/2/1826, 
NSWAO, 4/8443 5 ff529-540. 

136 
§.!!, 2/ l2/1R33, Supp. ] (a). 

137 
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138 
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her -'lttacker, "had unbuttoned his trowserR and had put his cock to 

her cock''. Cunningham WAS founri not guilty of rape but guilty of 

!'lSsault.l 35 

The principle problem in these and other cases involving child­

ren was the reliability of child witnesse8. The assumption of child­

ish innocence did not extend to believing everything a child claimed. 

It appears that not only was moral awareness used as a criterion for 

determining "proof of knowledge" in the trials of children, but that 

the same criterion was used for determining the reliability of chHd 

witnesses. Eight year old Willi::tm Clarke, the principal witness 

against five men accused of a felony, was closely examined by His 

Honour \..Tho 

took great pains to ascertain from him jf he knew the 
n::tture of an oath. The boy replied, I say my prayers 
at night; I do not know my catechism; I do not know the 
~eaning of an oath; I think God would punish me if I 
told and (sic) untruth; bad people go to hell; where 
good people go I do not know; God is said to be in the 
sky; I cannot read or write, but I cAn say my A,R,C; I 
think God would punish me if I ShTear wrong. His Honour 
told the Jury that he thought the boy had sufficient 
understanding to take the oath, ••• 136 

In the lax religious atmosphere of N.S.W. this criterion could he 

disadvantageous especially in rape casE's. Rape victim, Nary ColPman 

(14) was also questioned by His Honour who asked the prosecutrix 

if she ever went to Church, if she knew the nature of an 
oath, if she kn~>w there was a God, if she said any prayers, 
and other quP.stions of the kind, all of which the unfortunate 
creature answered in the nPgativc>. Under tht>se circumstanCt>R 
His Honour refused to put her on her onth, and therP being no 
case without her, the prisoner waR diACh1Hgt-d. 137 

Obviously this t::riterfon waR not infnlliblP for n 11 year olJ b0y w::t~ 

arraignPd in 1835 for perj11ry ll~ainHt 1.111 allt'}~t'd cattle ttdP-f. 133 

Even when thP competency uf tht> d1tld '"ttrWtl'i Wi:l':l acc~pted 

corroboration, m-:ttcrit11 ev1denre implicating th~ ac~·u~ed, \v:::t"l n~.._..,l~,t., 

As we saw in the Cflflf'fl of IIAflfltilt mtwll drpi:lthl~d N\ the relativ~ statu::> 

135 Clerk of t ht:.J't'H~L'_.LJ'!tjl~"~1__.'::'yd_tl_~"'j_ltlld r_t_er_5eo_o l ~'''-~, q I 2/ t 3 ~~, 
NSWAO, 4/01~/d• I I 'Jl'J-'AO, 
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of the victim and the defendant. In more serious crimes the status 

of the combatants was less important than corroboration of the identity 

of the perpetrator and the occurrence of the crime. In the case of a 

boy assaulted in a robbery the fact of the crime was accepted but the 

8 year old boy's competency to identify the assailant was repeatedly 

tested by identification parades.l 3 9 In the case of child rape the 

difficulty was twofold. Firstly, the identity of the attacker had to 

be established beyond doubt. Secondly, if the act had not been wit­

nessed by a third party, given the nature of the crime this was very 

rare, assault could be proved by the distressed state of the child but 

only if the distressed state was witnessed by somebody other than the 

mother. Rape could be proved only if physical examination by a medic, 

often inconclusive after the delay in reaching a doctor, showed 

evidence of penetration. 14 0 In N.S.W. there were no examples of cases 

being dismissed because the identity of the attacker was not proved 

but most were lost because of the stringent requirements for corrobor­

ation of the act.l41 It is a wonder that any were successful. 

* * * * 

In N.S.W. the assumptions underlying the legal position of the child 

were that the child was an innocent in need of protection, that the 

family (the traditional mode of protection) was incapable of giving that 

protection, that the State through the notion of parens patriae had the 

justification for an interventionist welfare policy, and, that its auto­

cratic command system gave the government the means to implement that 

policy. The authorities attempted to protect the person of the child, 

while at the same time strengthen the tenuous claims to custody of many 

of the more caring parents of these children. The governors redoubled 

their efforts to propagate acceptable family values, to implement 

measures to strengthen the powers of the authorities over children in 

government care, and to give the children themselves the best care and 

opportunity appropriate to their rank. 

139 
.§Q_, 2/12/1820, 3(b-c) 

140 s 2 0 ee above, p253, footnote 
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The law as it stood was inadequate, but within the framework of 

that inadequacy, the children of N.S.W. were in a far better position 

than those in England. The inconsistency in attitude to liability 

between the civil law and the criminal law seems to have been eased 

somewhat by a common acceptance that children over the age of four­

teen matured rapidly and were both civilly and criminally more 

responsible, while those under the age of fourteen were innocent 

victims of a vicious society and were both civilly and criminally less 

liable. 



288 

CHAPTER SIX 

CONCLUSIONS 
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In each preceding chapter a different element in the structure 

that made up colonial society was examined. In this, the final chapter, 

it remains to draw the conclusions of each chapter together and to look 

to the central hypothesis of this work. To do this one has to go behind 

the images of reality created by people from different social and 

ideological groups, and attempt, first, to gain some idea of the reality 

of the situation and, second, to measure the self assessment of the 

dramatis personae. The differences in outlook and self assessment had 

profound effects upon the children of the time and upon the character 

of later generations. This chapter will look at the reality of family 

life and childcare, and at the short and long term effects of that 

upbringing. 

* * * * * 

It is pointless attempting to whitewash the sins of colonial 

society but the position must be kept in perspective. In the colony 

there were many who were violent, drunken, salacious, irreligious and 

dishonest by modern standards but the general behaviour of its inhabit­

ants was probably no worse than that amongst comparable contemporary 

groups in England. Breton, and other less biased witnesses before the 

Molesworth Committee, agreed that there was little difference between 

the ordinary streets of Sydney and those of any English seaport.~ The 

huge majority of Sydney's inhabitants were exiles from the rougher 

elements among the citizens of the industrial and maritime centres of 

England. They carried on their usual activities as best they could in 

a new land. Sydney's, and the colony's, abiding shame was that these 

rougher elements could not be separated effectively from polite society. 

The polite, the respectable, naturally defined themselves in very 

narrow terms. A person's respectability was judged on birth, education, 

economic position and, most importantly, the civil status of the person 

on his or her arrival in the colony. The first three criteria were the 

usual ones which separated the lower orders from the more respectable 

elements. The respectable viewed the lower orders with obvious distaste 

and suspicion. The dissimilitude of attitudes towards physical and 

Select Committee on Transportation, 1837, Minutes, pl54. 
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moral purity evident in Chapter One meant that the respectable had a 

poor view of the virtue of the lower orders, but above all else they 

feared the democratising effect of education and the workingman who 

did not accept his position or show suitable deference to right order. 

The status of the person on arrival in the colony usually deepened 

but sometimes confused the divisions based on wealth, education and 

birth. Manning Clark argues that the criminals sent to Australia were 

one section of the working class for whom crime is an 
occupation just as plumbing, carpentering, etc., are 
occupations for other members of the working classes. 2 

Many of the utterances of the respectable elements in N.S.W. and England 

presupposed the opposite. It was not that they believed the manual 

workers contained the criminal elements but that the criminal element 

was the manual element. The accent was on the "honest" tradesman, the 

"respectable" shopkeeper, the "industrious" labourer - implying that 

all the lower occupational groups were guilty, or at least suspect, 

until they could prove their innocence. In N.S.W. this was reinforced 

by the real correlation between crime and colonial manual workers, the 

latter being made up almost entirely of convict and ex-convict men and 

women. 

According to the respectable the criminal was irredeemable and 

had placed himself even further beyond the dictates of morality already 

eschewed by the lower orders. By setting their faces to legitimate 

authority they manifested most markedly a lack of respect for right 

'order and proper authority. As if to make this point even more "obscene" 

the criminal element, the ex-convict element, refused to restrict itself 

to its low position. It spread through all economic ranks, even into 

the civil and legal administration of the colony. This high favour \MS 

a scandal not only to the sensibilities of honest men but tnl)tC so to 

God Himself who rewarded only the righteous. 

Association by birth, kinHhip, or nwrrLtge to :Illy of the freed 

or bond meant consignm(.•nt to the ulHrcputnblc clement \)f ~ociety. En>n 

the free emigrants from poor backf,rotmd~ wnrc twl lH.')'lHht reproach. 

2 c . M. c 1 a r k • "T h I~ () r I r: I m: () r l II f' c (Ill v I l' l H t ,. ;1\ l,Q ]11' l t •' d t \' FA ~ t f' n' 
Australia, 1787-18)2", l'nrt I, .w;, 7Uh), ~~~y \4)fl, p\ U. 
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They supposedly came from the "respectable" poor and therefore carried 

with them, jt was hoped, a proper sense of their place in the plan of 

society. Unfortunately they more often came from the ambitious, aspir­

ing elements. Those \vho did not immediately seek independent means 

were confronted with masters whose social status would have gone 

unrecognised in the home country. Most free emigrants therefore displayed 

many of the unsavoury democratic tendencies of the lower orders. 

A veritable siege mentality quickly arose amongst the self 

appointed respectable element. They had to endure the sight and sound 

of a class of people they could have avoided effectively in the home 

country. The colony was too small, the respectable too fractious to 

allow any relief from this assault on their sensibilities through with­

drawal to those English havens of middle class retreat, the drawing 

room, the theatre, the arts, or the church. Most of all they lacked 

the support of likeminded people in positions of authority. Not only 

were they swamped by the unwashed masses but legitimate authority paid 

scant heed to their demands. English society, the epitome of all civil­

isation and the true defender of law and order, was not being 

reproduced in the colony - to the detriment of all. 

Small wonder that this group's description of the colony was so 

devastatingly negative. Small wonder that its description and its 

views were rejected by another group who considered themselves to be 

the truly respectable and the self appointed respectable to be high 

class spongers and rogues. The righteous were only out to thwart the 

legitimate ambition of men and women who having been forced into error 

on one occasion by pecuniary need were determined not to let it happen 

a second time. Nor were they to countenance a system wl1ich had been 

the initial cause of all their misfortune. 

Respectability was determined for Ll1is second group by ~conumic 

position and present standards of behaviour. The pm>t - birth, 

education and civil condition on arrival !n thl' colony- wt•re }Wriph\•ra1. 

What mattered was a man's prcst•nt standing in till! l'}'l'1~ of ldH lll'ip,htHHtn;, 

This was almost entirely dcpend(_•nt on !lis ccotwmlc HlittHilng, l\1tllh'll dthl 

Irving have argued along simllar lirwH that tltt• ldl•ulugy of t'Cl)tlumh· 

development gave rise to a form of bourgt•olu ltl'f!.l'lllllllY whldt 1klll••,l tl11 1 

organic theory of clasH and t ltl• doct r JIll' of h lt•rlll'l'lty but :ll'l'<'lll ,•,1 ttt:HI\' 



292 

of the cultural relatians, aspirations and morality of the bourgeoisle.3 

Honour and respectability were not attached to the position a person 

filled but to the quality of the present actions he or she performed. 

Whether this was an entirely secular belief or a carry over of 

a religious belief in rewards being given to the righteous is difficult 

to assess. Economic standing in the shaky economy of the colony must 

have attested to the person's sobriety, frugality, and freedom from 

the other vices which interfered with economic prosperity at least. 

The fact, however, that morality played little part in the amassing 

of some notable men's fortunes, even if they did not break the law, 

implies that secular, rather than religious, justification was used 

for this ideology. The ideology appealed not only to the ex-convict 

element, a minority by the 1820s, but to those tainted by relationships 

with the freed and the bond and to the poorer free emigrants. It would 

be safe to assume that the great majority of the married population 

subscribed to this philosophy. Few married men appear to have operated 

under the wage system preferring, if devoid of land or other assets, 

to use alternative techniques mentioned in Chapter Four which preserved 

the independence and freedom essential to this philosophy. 

\·lhile the ref0rned rejected the basis of the exclusivist' s ideology 7 

they accepted, often in a watered down version, many of the moral and 

cultural values of the exclusivist element. Much of Whig morality, so 

popular in the colony, was "polite" in origin and effect. Nowhere is 

this more more apparent than in the area of marriage and the family. 

Married life and values in this period of N.S.W.'s history pre-empted 

many of the values that were to reign supreme in the Victorian era. 

At this time, as Patricia Grimshaw has pointed out, the notion of a child 

oriented ideology of family life with a solid demarcation of duties 

between the breadwinning husband and the childbearing and caring wife 

gained wide acceptance.4 Life within the home may not l1ave reflected 

the standard of prudishness, reticence and ornamentation demanded at 

the height of Victorian elegance but the fundamental tenet of a strict 

division of labour within the family was quickly entrt.>nclll'd. 

3 R.W. Connell & T.I. Irving, Clmls Structun• fn 1\u:-;tr:llfan llf:.itorv, 
Melbourne, 1980, pp65-68. 

P. Grimshaw, "Wonwn :111d Family In A•wtraii:Hl 111:-;tory- /\ lkply tv 
The Real Matilda" 1n.!t!, JH(72), April 1979, ppld2-1,21. 
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Two elements of colonial society fostered the rapid acceptance 

of a strict division of labour. The first was the exacerbation, under 

colonial conditions, of the emerging English distrust of what may be 

called the "unenfamilied" woman; that is, the woman unprotected by a 

husband, father or reputable household. The second was the disproport­

ionately small number of women in the colony. 

By the late eighteenth and early nineteenth century the woman, 

whether married or unmarried, who lived alone, managed a business or 

property alone, or who operated or worked outside a respectable family 

unit was morally suspect. In the colony these suspicions were 

exaggerated by fears about the dissipating effect of the colony's 

climate, the low moral standards of the colony, and the low standard 

of the majority of single {convict) women. In a case brought to court 

in 1826 Miss Spencer, Mr. Campbell's governess, sued for "words 

uttered" by the Captain of her emigrant ship. The Judge, in ruling 

for the plaintiff, stressed the absolute necessity of a woman's 

reputation remaining intact in the colony and how easily idle talk 

could ruin that reputation.s 

Mrs. Edwards, the wife of the alleged escaped convict Lockaye, 

indicated the behaviour that was expected, or suspected, of separated 

and unprotected wives when she wrote to the Colonial Secretary: 

but I have lately found reason from an insult, 
offered to me by a Soldier Sergeant, that, if I 
were of the same cast as the generality of those 
women who procure favor in this Colony, My Husband 
also might be favored. 6 

Women whose husbands died leaving them to run a business, especially 

an inn, were subjected to campaigns of innuendo and rumour. F. Girard 

spoke of his mother-in-law, the colonial born widow of Michael Hayes, 

suffering distress in "a colony such as this". 7 James Wemyss wrote 

similarly of his widowed mother's troubles: 

5 

6 

7 

~. 6/5/1826, 4(c). 

Enclosure Darling to Huskisson, 11/5/1828, liRA, I, xiv, ppl71-2. 

F. Girard to his Dear Relatives, 25/9/1831, Michael HayeR LetterR, 
ANL,Ms 246. 



Mother during her widowhood met with many obstacles 
and had many ill speaking friends which you might 
guess in the line of business she were left [an 
inn] which caused her to change her life and she got 
a loving and affectionate husband ••• 8 
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The ~oman or young lady brave enough to walk the streets alone, or 

unaccoopanied by a respectable man, was subjected to molestations 

from the lower orders and slanderous accusations from the respectable. 

James ~acarthur claimed he could tell the moral character of a woman 

from the way she walked the streets no doubt using as his basis whether 

she was accocpanied or unaccompanied.9 

This attitude towards the single, unprotected, woman also coloured 

the colonists' views about the "reformed" ways of married convicts. 

~fust cowmentators,lO except possibly James Mudie and his devotees,ll 

agreed that marriage reformed at least the external behaviour of 

convict women.12 ~o doubt some of this reformation was real, for 

freed of the shackles of convict discipline the married women avoided 

nost of the many misdemeanours for which they, as convicts, were liable. 

Equally many of her character faults were hidden by marriage. 

In their homes and families they will not be found, 
in the same proportion, free from the grosser vices 
and i~oralities to which the lower class of people 
are subject. 13 

A 'Wm::an -who "tippled" in her own house was less likely to be discovered 

and punished. Finally one is left wondering how much this supposed 

reformation was influenced by icages of previously single, unprotected, 

and therefore morally suspect females at last being taken into 

I:.arriage and conforming more closely to the ideal of wonwnhood. Before 

their narriages the women were as bad as they were expected to be (but 

in reality not as bad as they "'ere ir.J.agined to be) while after their 

B 

9 

l D 

12 

J. ~emyss to J. Humphries, 10/7/1841, ~'emyss Family Letters, ANL, 
l~s 686, f7. 

Select Committee on Transportation, 1837, Minutes, p202. 

The Svdnev Herald's Bathurst correspondent claimed it was "three 
fourths of the heads of families". ~. 18/3/1833, 3(a-b). 

Select Committee on Transportation, 1837, Minutes, p40. 

fer exz.mple, J.D. Lang, Select Coe~uittcoe on Transp,n-tation, 1HJ7, 
l-:ir:utes, p231 or '''· l'll;;;t!Jorne, S<:'lect Cm:unittee on Transp•)_rtal inn, 
·l~?n . z~ ~. !'::1.nut (:'S, p ) • 

LcGrke to Glenelg, :../12/1837, Seltoct Col'!JJJitt_ee __ '_l_I~_:L!"_dl~llnrtatiun, 
H<?8 -:...:::.::..._, Append i::x, p 2 3 5. 
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marriages they were as good as they were expected to be (but probably 

no worse nor better than they had been as single women). 

It appears that these opinions had an influence on the women who 

married. Much has been written on the self image of convict women 

and the effect of that self image on patterns of childrearing. The 

self image of convict women was considered by some to be very low 

because of the prevalance of "bourgeois" notions of respectability, 

because of the degradation and deprivation arising from the instilled 

low self image of the lower orders, because of the brutal moral climate 

of the colony, and because of the unequal relationship in most marriages 

or less formal arrangements amongst the poorer groups.l4 There may 

be an element of truth in this but it appears that notions of respect­

ability had more to do with fostering a division between the married 

and unmarried, the former disreputable and latter respectable, than 

between the self-appointed respectable and the convict/emancipist 

groups. In part the division between the respectable and the convict­

emancipist groups was based on a transference of English socio-economic 

structures to the colony. No doubt the self esteem and the self image 

of all groups in that social structure were determined to some extent 

by each group's "betters", peers, and "inferiors". It is difficult to 

see that the effects on self esteem of transferred social groupings 

would have been worse in the colony than in the home country. First, 

those English social groupings were thrown askew l;y colonial conditions 

and, second, the convict-emancipists' self esteem was only marginally 

influenced by the respectable ideology for they rejected many of the 

tenets of that ideology and of what constituted respectability. 

Within the framework of dissimilar structured societies it is highly 

unlikely that the self image of the colonial married woman was lower 

than that of comparable women in England. It is highly probable that 

the self esteem of the average married woman was in fact higher in the 

colony than in the mother country because of the good economic distrib­

ution of colonial families. Marriage initially implied an enhanced 

status for all women besides providing a greater measure of security 

and comfort than that experienced in the home country and as a single 

woman in the colony.l 5 

14 

15 

M. Dixson, The Real Matilda, Nclbourne, 1976, EspN'i.11ly C,h:-lptE:>r 4. 

P. Grimshaw, op.cit., p414. 
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The sensitivity of many lower to middle ranking women to taunts 

at their respectability is evident in the extreme litigiousness of 

the colony during the 1820s and 1830s. The courts were crowded with 

cases of assault and slander arising from "words having been uttered" 

detrimental to the honesty, sobriety or respectability of the aggrieved 

plaintiff. 16 Women responded to slanderous notices, from their husbands 

usually, in attempts to maintain their respectability and prove the 

other's perfidy. 17 Cases arose around disputes over the legitimacy of 

the husband-wife relationship. 18 One dismissed assault case arose out 

of a claim by the plaintiff that the defendant's children were not 

fathered by the defendant's husband. The case was settled when the 

defendant, displaying her children and husband, made 

a forcible appeal to the Bench, as if conscious of 
having effected a perfect refutation of the foul 
slander, she roared out, at the top of her voice, 
'there, your Worships, what do you think of that? 
aint 'em like hem as two new pins?' The Bench, of 
course, concurred.l9 

Another case saw Mary Gardner prosecute John Booth after Booth had 

challenged her to a fight, a contemptible suggestion to a respectable 

mother of five. The reporter in this case complimented the plaintiff 

on her "proper regard" for the law and family dignity by taking the 

issue to court instead of fighting it out. 20 The Australian sometimes 

did not share the Gazette's sentiments. It seems the Australian would 

have preferred many of these trifling lower class cases to have been 

sorted out in the streets. It reljshed a geed punch up between disput­

ing wives or rival lovers21 and pointed out on more than one occasion 

that many of the petty claims placed before the Court of Requests 

could be better solved by an exercise of might rather than legal right. 22 

16 

17 
See fer E:cxample SG, 29/5/1823, 3(a). 

See for example SG, 18/8/1825, l(e) and the reply SG, 25/8/1825, 
3 (d). 

18 Aust, 30/12/1824, 3(d). 
19 SH, 9/4/1835, 2(g). 
20 SG, 7/10/1826, 3(d-e). 
21 

22 
~. 5/4/1826, 4(a). 

Aust, 2/9/1826, 4(a-h). 
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The sheer weight of this litigiousness, the preference of some lower 

class families to use legal rights rather than might, or to prosecute 

when might was used, betokens an extreme sensitivity to questions 

involving respectability. Many married couples, from all walks of 

life, seem to have considered themselves respectable and were will­

ing to defend that claim regardless of the "objective" assessment of 

the often amused courts and newspaper reporters. 

This anxiety about respectability and the ideology surrounding 

the unmarried woman may have been influential in persuading many middle 

ranking parents, the ones who would normally have supplied the colony's 

servants, to keep their daughters at home until they married. Single 

emigrant women often complained of the difficulty in finding a 

"respectable" family with whom to work; a family which not only treated 

its servants as they deserved but also protected the reputation of 

their employees. Isabella Gibson, for example, wrote to her brother 

in 1834: 

But I do not well know what is best to do there are 
so very few places that is any way tolerable here 
and I am afraid to risk leaving Hunt's they are such 
quiet people and have never one (sic) found fault with 
me since I came to their house. 2 3 

The ill deserved reputation for immorality amongst free female emigrants 

shows not only another example of this ambivalence but that the fears 

of the single female servants were justified. 24 

The best and only publicly recognised position available to a 

woman was to be a wife and mother. The one function most beneficial to 

the colony they alone were capable of performing was the bearing of 

children. Perhaps the most vocal proponent of this view was John Henderson: 

23 

24 

25 

We have assumed, that in such a country the most 
useful employment for the women, would be in bearing 
children. Almost every woman, under 42 years of age, 
on her arrival in New South Wales, and properly 
treated, will beget a large family, producing, for a 
considerable period, a child once a year. 25 

Isabella Gibson to H. Gibson, 19/6/1834, Gibson Letters, ML,Doc 
1416, £2. 

Hammerton, A.J., "Without Natural Protectors: Female Immigration 
to Australia, 1832-36". ~' 16 (65), Oct.l975, pp539-566. 

J, Henderson, Observations on the Colonies of New South Wales and 
Van Diemen's Land, Calcutta, 1832, pp21-22. 
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These "populate or perish" sentiments were supported by many, but the 

children had to be legitimate. Marriage civilised women and women then 

took on a civilising function "relieving the husband from a number of 

subordinate, unmanly, household anxieties [and throwing] a cheerful­

ness and contentedness around the dwelling". 26 Behind every good man 

was a good wife and a wife was "a sine gua non to a young man being 

desirous to thrive upon his farm".27 

A good wife should be "like a snail, prudent and keep within her 

own house". 28 The five objects of her attention were, in order of 

priority, husband, children, servants, house, and self. "Her child­

ren are the objects of her unsleeping solicitude. Hence it is the 

affections of her heart, and the industry of her hands are equally 

conspicuous".29 Her one public role, if she was in a position to 

have free time, was to carry on her womanly work in overseeing, but 

never becoming involved in, charitable activities. For most this was 

restricted to a subscription which entitled the donor to distribute 

largesse to those who appealed to her, but for a few it involved 

sitting on a management committee. 

The second factor influencing the rapid acceptance of family 

orientation by women was the small number of women in the colony. The 

disproportionately large number of men in the colony meant that women 

were often forced out of their traditional spheres of extra-familial 

work and influence. Very little was left to women except domestic 

duty whi~h many felt they may as well c~rry out in their own homes 

as in the paid employ of another. The demand for brides was high and 

the allurements of marriage, for example some security free from con­

vict discipline or the drudgery of domestic service, were great. A 

notable feature of this essentially pre-industrial period in the 

colony's history is that the wife often regained economic value lost 

in the industrial revolution without regaining the public recognition 

of her contribution to the family economy. The pre-industrial family 

income producing team was partly re-established in many areas. A wife-

26 

27 

28 

29 

~ust, 7/2/1827, 2(b). 

W. Shairp to W.D. Gillan, 15/3/1831, in Howick to Bourke, 14/8/1831, 
~. I, xvi, p327. 

~. 9/9/1824, 3(a). 

SG, 6/1/1825, 3(b). 
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as noted above, was recognised by many men as an absolute necessity 

in business and in farming, not only for her ability to produce lab­

ourers but also for her farm or business management skills. Thus 

within the family the woman's self esteem may have been heightened by 

her husband's recognition of her value while public recognition was 

not forthcoming. 

The demographic pressures, the prevailing ideology surrounding 

the unmarried woman, the rapid emergence of a 'populate or perish' 

mentality and the initially enhanced status of the married woman proved, 

in combination, a powerful influence on women to see their main role 

as mothers within a legally enjoined marriage. All of these pressures 

originated in the period under study. Before this time the colony was 

a penal settlement whose future was of limited importance to the Home 

government; Those who benefitted from local industry still saw the 

colony only as a stepping stone to position and respect in the Home 

country. Only in the period under study did the colonists and the 

Home government become interested in the long term future of the colony. 

Consequently they desired a re-establishment of traditional mores and 

feared the degenerating effect of convict morality, the distance from 

Home, and the debilitating climate. They saw the problems of a small 

scattered population not only in terms of defence but also in terms of 

the provision of labourers for English capital. 

The ideology outlined above was one result, and these pressures 

and solutions continued for many generations. One can find in these 

notions the origins of later eugenic beliefs, such as the White Australian 

Policy and its inherent racism, the phrenetic populate or perish campaigns 

of the late nineteenth and early twentieth century, and the fears or 

race degeneracy which led some to expect the worst before the landing 

at Gallipoli. Most importantly because these pressures remained 

constant throughout the century, women continued in the low public role 

they adopted in this period until well into the twentieth century. 

Women of political and economic significance, the Mary Reibeys, Eliza­

beth MacArthurs and the llarriet Kings, disappeared during the period 

under study and few arose to rival them during the remaining years of 

the nineteenth century. 

The other aspect of the rapid acceptance of family life waH tltat 
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the family was child orientated. Perhaps one might be a little rash 

to say that the family was child orientated but the mother was 

certainly so orientated. Some pressure must have been exerted on all 

women by the ideology of the women outlined above. The necessity for 

mothers to breastfeed and the fact that few families could afford, or 

obtain, female servants to act in positions that separated parents 

and children meant that contact between parents and children was 

probably greater than in the home country. 

Other features of the colony enhanced the possibility of greater 

parent-child relationships. ~1ost families could survive without the 

aid of a \vorking wife and the higher economic status of many families 

and the lower infant mortality in the colony point to the possibility 

of more intense parent-child relationships than that which existed 

within the average English family, and certainly within the average 

working class English family. In later childhood and adulthood, if 

Harris is to be believed, the confused civil status of parents and 

children led to a more relaxed relationship between the two indicating 

that some affection may have replaced the authoritarianism which 

dominated many parent-child relationships.30 

Being more child orientated does not necessarily mean that the 

relationship between parents and children was more loving, but it is 

at least a prerequisite for affection. Throughout the evidence 

presented there appears to have been a much less intense relationship 

between tile father and the children than that which existed between the 

mother and children. Prolonged breastfeeding must have developed some 

bonds between child and mother. In addition a wider age difference 

between children and fathers than between mothers and children, and the 

separation, in many occupations, of father's work and house, may have 

contributed to a division between father and child. On the other hand 

-the many features which pointed to instrumental rather than companionate 

marriages indicate that parental attention and affection may have been 

directed to the children rather than to the partners. 

Chapter One dwelt as much as possible on the parents' uttitud~o.' 

to their children but there are few direct examples of thl' chUJr~.'n'~ 

reaction to their parents' affection. Alcxanucr llarrls hl'li"'VI.'\t lh;\t 

30 A. Harris Settlers ;lnd Convicts, (Londllll, 1~47). ~klb,•un\('• \•l(''l 

' p92, 
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the overwhelming majority of children loved their parents because of 

the lack of harsh discipline.3 1 Another indirect indication is that 

there were few examples of children mistreating or disowning their 

parents or other members of the family. Interestingly in many of the 

cases that do exist the action was provoked by infidelities by one 

parent against another, 32 or by one member of the family who revolted 

against the family's wishes.3 3 It is difficult to believe that such 

family solidarity was founded on fear or discipline or that the child­

ren had imbibed virtue to the extent that they corrected the morals of 

their parents. Obviously it was a division based on preference for a 

particular parent. 

The paucity of direct and indirect evidence makes it difficult to 

judge the reality but it is enough to lead one to reject the portraits 

of some of the more lurid contemporary commentators, such as Ullathorne, 

and the conclusions, based on these comments, reached by Ward and Ma~~ab. 

One can no longer accept that 

Many of them [the children] could hardly have knownwho 
their parents were. Perhaps they were better off than 
those who did, since most of the convict men were 
drunken and demoralised professional criminals, and 
most of the women were equally drunken and demoral.iHed 
prostitutes. 34 

For those native born children who did have a home envir­
onment - a substantial number of the illegitimate majority 
would have been born and reared in the Female Factory, and 
either abandoned to fare for themselves, or B('nt to an 
orphanage - family relations would have been such as to 
facilitate a reaction against parental control. The major­
ity of the convict and emancipist homes would have been 
"vicious homes".35 

In contrast to this description, the children of tlw colony, ut h·a~t 

those born from 1820 onwards, were born Jnto fllmilies wldcll Wl're tw 

31 

32 

33 

34 

35 

~. plll. 

For example, SG, 11/ll/182£J, 3(b). 

For example,~. 9/1/1832, 3(b). 

K. Hacl\aband H. Ward, "'J'Iw N;ltllni 1111d NtJrtlJrtl of tlld Vfr~l 
Generation of Native-Borll Atwtrlllfmw" In LJ.:J, J()('l•)), N••v.J•)c,:l, 
p290. 

~. p304. 
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stable as the physical, as opposed to the moral, characteristics of 

the colony would allow. The economic and civil status of these families 

were much higher than average, reducing the chances of family disruption 

due to the vagaries of convict discipline and the chances of economic 

deprivation. The overwhelming majority of children remained under 

parental management until they were well into their teens. 

There are no objective criteria one can use to assess the moral 

climate within these families. It was not up to the standard demanded 

by the small "righteous" elite but probably the great majority complied 

with the standards demanded by the more relaxed "respectable" element. 

Regardless of modern objections to the quality of this care the children 

raised in these families would have accepted their treatment as normal 

and imitated the standards and qualities of their parents. 

James Macarthur was only partly correct when he claimed that the 

moral character of the colonial youth was good and that this was the 

result of a reaction to their environment, a desire to show themselves 

as better or best.36 Even less substantive is the MacNab/Ward argument 

that the currency lads and lasses reacted against the vicious environ­

ment within their homes. All should have been talking of the married 

couples who produced the children rather than the children themselves. 

It was at the family level that the reaction to the excesses of convict 

activity took place. If the Currencies had a tendency to show them­

selves better it was better than the free emigrants rather than the 

convicts and it was better in physical and mental prowess rather than 

in moral worth. 

The native born, in fact the overwhelming majority of the children 

in the colony, were presented by contemporaries as a group character­

ised by good physique and health, wordly wisdom and precociousness, 

clannishness with a good esprit de corpsand an exaggerated sense of 

their own ability, a pride in their native land and a sense that it 

belonged by rights to themselves, strong independence and anti­

authoritarianism resulting in an empathy with the convict underdog, 

and free of the grosser vices of the colony. The preceding chapters 

have hinted at the qualifications that need to be made about the valid­

ity of these characteristics and at the origins of the characteristics. 

36 Select Committee on Transportation, __ !£37, i'linutes, ppl7S-17h. 
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The ones of most interest are those contributing to the personality of 

the children for it is here that the major reasons are found for the 

small impact this group had on public colonial affairs. Often the 

economic, demographic and physical characteristics of the colony 

operated in one direction when the individual was a child but in 

another when the child reached adulthood. 

Is it possible to gain some true impression of the children and 

the effects, both long and short term, of the social, political and 

economic condition in the colony? It is apparent that the children 

were not the angels they were made out to be. They shone in compar­

ison rather than by self illumination. Colonial born children and 

young people got drunk, swore, lied, fought each other, assaulted 

others, stole, seduced, prostituted themselves, ill treated and some­

times even murdered their parents, and absconded from home and work. 

In most cases, however, it was not they who got the blame; rather the 

moral condition of the colony, the moral turpitude of their parents, 

and the criminal prompting of convict servants were believed to be 

squarely at fault. The truth lies surely in that they were a mixed 

bunch; some exceptionally honest, the majority aspiring to virtues 

which did not exclude more genteel versions of many of the above 

"crimes", and some of depraved or delinquent character. Like their 

parents they did not accept the rigid proprietary values of their 

'betters" and had little compunction in claiming unbranded items, be 

it livestock, produce, or durable goods, or in trespassing into areas 

of advantage to themselves and obviously not put to rightful use by 

the legal owner. Thus as children they trespassed, poached, stole 

wood, and laid claim to many items left unguarded. As young mf'n they 

squatted, gully raked (cattle stealing according to Hacarthur and his 

ilk) and t:J.ade free but temporary use of others' property. In addition, 

like so many of their "betters" who used sharp but legal practices to 

gain a dishonest pound, many of the colonial born sow morality not in 

terms of answering to a "ldgber ]ow" but in termt~ of staying within 

the dictates of the legal code. Smilrtness, the quick profit, taking 

the "neY chu:.:1" to tile "cleaners", were all accepted if }~:!gal, and in 

some cases were thought to be admirable truits amnngst the young. 

In r::.any otb(or ;ne<tti 1-'Yilt'filltzations art! 1wt only i111possibltl but 
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socetices misleading. The claim, for example, that the colonial born 

~ere clannish seems to rest uneasily alongside the claim that they were 

fiercely independent. One presumes that the great majority of children 

lay soc::e>.;here between, on the one hand, those wild children bred by 

isolation to be totally lacking in social graces and with an intense 

fear of strangers, and, on the other hand, those urban urchins who 

see=ed po•erless to do anything unless accompanied by a group of peers. 

Both individualism and clannishness were promoted by the same demo­

gra~~ic pressures. The demographic material showed that the children 

in t~e colony ~ere ove~helmed by the adult population. Most child­

ren r • .-ere constantly surrounded by adults who involved the child in 

adult ~e~aviour fran very early times. This constant barrage of adult 

behaviour contributed narkedly to the precocity of the colonial born 

as c~ilcre~ and as adults, a feature that was noted by ~any contempor­

aries. Eu5~es attributed their precocity to the scarcity of labour 

in tte colo~y and the early age at which children were put to work, 37 

but tC.e:;e: M"ere not unusual conditions in other countries, whereas tht.· 

;x;;v..i.la~ion structure of the colony was unique. The position of child­

ren in fa=ilie:s with doting parents, relatives, or lodgers was even 

r:ore co::~:.rcive to precocity. Elizabeth Bate wrote of their child: 

I a:tribute it [her precocity] to having so many to 
;et a~d talk to her and always been with gro~ up 
;,;er3o::13 for she ha,q not had a playfellow younr-er than 
f:2r .~..\r....~ts. 3a 

It is clear that as children the native born were the centre of much 

atte::.tiCJ:I a:::i cc1U'.-.ent, and that the1r precocity promoted 1nd1v1duallsm, 

-..·:::·.1.1:: 2.:L;~ c::.·.nro~z.~t tl·.e q~al1 nu;-;:ber of childrl'n. 0espite the uttentlon of 

so :r.a.::y a:!alt3 c.fdldren seei< co-mpanionship amungst them.<;elves, anu cl1d 

so ic thi-3: ~-::dc,d ."l!so, ChdstlilMl r.lo-mf1e1d, from 11 fam11y of seven 

chi!~r2~~ ~~cte of t~& fldvAntAges of latge fnmllies, 

I ::. ;-, ..:: :; b N~ n. a g r e a t cum f o r t t o u ~=; 1 n t h 1 s co 1m t r y , 
-.. :·.;..: rc: ·.o~.<> h ;1·1~· f, ~·N1 crrr:.;• 1 e t e 1 y w 1 t h(lu t torrrpa n l on.cq 

'>~·. :-: .• ;.;;· . .:::;, ~"·.<· ,\u::~r•diMr f;t./''!"!'~• l.l•t•'111n, 1[;)2, ppll4-J1.J. 

-· ::'1:.:: --" ~--'-· ,,~(,:;:;t 1;J; f,/'1/l'l'.l,(), r.<~tP Faf'tlly_J'_ap_'!'_l_~-· t~Li\,lls 
~1;J~: .. 



indeed I think there is nothing like home and one's 
own sisters.39 
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For those who did not have large families this companionship was found 

in peer groups of varying sizes. Few peer groups would have been broken 

or expanded by the loss or gain of new members, and companionships 

formed within these peer groups would have continued almost unaltered 

from earliest days to quite mature ages. It's hardly surprising, 

therefore, that these companionships, manifested in clannishness, 

homogeneity, and a high esprit de corps, existed amongst the colonial 

born. 

The co~on economic, social and civil background of most children, 

the tiny nunber at each end of the colony's social scale excepted, also 

contributed to homogeneity within peer groups. Additionally their 

acceptance of the land in which they were born as the "one and only", 

a natural conclusion for those who had seen no other, set them apart 

from the rest of colonial society and drew them together. They alone, 

as Haygarth pointed out, "are tormented by no secret contempt for the 

country they inhabit, and no wish to exchange it for another." 40 

Eoigrant children who came to the colony at an early age were among 

the fe~ •~o adopted the colony as their own and could thus find son~ 

e::pathy ··.dth the colonial born. Jane Cox, who came to the colony as 

a yo'IZ'lg girl, tells ho·w many of the wives of the dignitaries thought of 

Captain Piper's house and hospitality as being too good for N.S.W •• 

}~y :sisters and I •.;ere greatly offended at this, we 
thought ••• it was sho•Jing others th:1t had to seL•k 
a ho=:ie ;.·hat tight be made of this faraway Country. 41 

Olcer e::.igr<mt children found it difficult to adju:.~t. James Wt!mywJ, 

;;'ho ca.::te to the colony .around the age of 10 or 12 yearH, "could not 

Settle bei:::;g quite une:Jsy about !lis (Englibh) CotJstns" ;wd conHtllntly 

e:zyre:s:std t:,e cEsire to r(:turn to England when lliti tlpprL>nticetildp W4ti 

out. :.. 2 If t!Jis attit~J-de wa:' comninn awmg_~,~t tho~(~ of Wl ilgt~ wl1erd it 

C. :::..lo!r!hdd to L. J-'j!•.v:udti, 5/1/1823, C,E, ll]ott~f1eld,!1emt~irti __ !'_f_ 
tr. e llo~tf h H .F:~-:: 1JJ, J..rw f d •d L', (t;n) , li 54, 

!::. J-:.<::y?.<:..rt::, J:.c-col ]c-<:t i•J_J_i~!f __ I~~-:;Jl __ Lift:<_ in __ A~J:j_l__!_i:l_l_f_i:l, Lnnd••ll 1 lt!!.tl, 
;,23. - ~----------
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might have been possible to break into a colonial born peer group it 

is little wonder that the attitude of the colonial born towards their 

homeland set them apart. 

Homogeneity was further enhanced by the unique civil status of 

the colonial born and the rather invidious positions in which they 

often found themselves. The demographic material showed the relatively 

favourable civil status of the children. As children and as adults 

this fostered, according to E.S. Hall, a sense of independence and 

superiority. 

The circumstances of the parents of most of them 
having come to the country in bondage, so far from 
making them humble, causes them to be the proudest 
people in the world. They are high-minded even to 
arrogancy. The circumstance of being free is felt 
by them with a strength bordering on fierce enthus­
iasm.43 

Breton, on the other hand, pointed out that the label "emancipist" 

was often applied to the children of ex-convicts as well as to the 

ex-convicts themselves,44 while W. Walker stated that people "endeavoured" 

to forget the stigma attached to the worthy children of ex-convict 

parents.45 The tension between this attitude and that of the colonial 

born mentioned by E.S. Hall appears to have been the major cause of 

strife between the colonial born and the authorities, especially the 

police (almost all of whom were ticket-of-leave men) and the soldiers. 

The Gazette's report and editorial on an attack by a body of soldiers 

on a number of Sydney houses gives some hints as to the tension between 

the colonial born and the instruments of authority who probably paid 

scant heed to the subtle distinctions between the convict and ex-convict 

parents and their free children.46 Certainly after the Bushranging Acts 

and the detention provisions therein were introduced the hostility 

between the colonial born and the authorities was exacerbated. 47 

43 

44 

45 

46 

47 

E.S. Hall to Murray, 17/11/1828, Enclosure, Darling to Murray, 
HRA, I, xiv, p580. 

Select Committee on TrnnsportationL_l837, Minutes, pl53. 

Select Committee on Secondary Punishment, 1831, Minutes, p65. 

SG, 24/3/1825, 2(a-b) & 3(a). 

A. Harris, op.cit., pp79-8J. 
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This act gave the police powers to arrest on suspicion anyone without 

identification documents. The native born were the only group in the 

colony who lacked official documents and they bore the brunt of police 

misjudgement which bordered on harassment. 

It would be wrong,howeve~ to conclude that as a reaction to their 

treatment some empathy existed between the colonial born and the con­

victs. Both shared a contempt for authority because they were both 

victims but both also had a degree of mutual contempt. J.T. Ryan, a 

self proclaimed "typical colonial born", expressed an obvious sympathy 

with the small settlers, both free and emancipist, but his attitude 

towards the convicts was one of pity rather than sympathy. 48 He 

mentions that long running fueds between the colonial born and the 

convicts erupted into brawls during the 1824 race meeting at the 

property of Sir John Jamieson. No doubt many children imbibed the 

attitude of their parents. Amongst the upper ranks an inconsistency 

of attitude often prevailed. The same person first expressed senti­

ments of distrust towards convict s~rvants and then confidence in the 

attachment of~ convicts to their children and themselves. 4 9 

This attitude would obviously have bred distrust of convicts among 

children even while as children they "shed many tears at parting with 
good 

our dear~Ann" (a convict housemaid) and could conclude as adults that 

they were"well and kindly served" and in fact preferred convict to 

free servants.SO 

Among others it is obvious that some exconvict parents, over­

come by their new freedom and authority, passed on quite authoritar­

ian attitudes. Thos. Reid wrote of some employers of female convicts: 

48 

49 

50 

some even of their own sex who have become wives out 
of the same situation, and now arc further advanced 
in life, and live in circumstances of comfort and 
opulence, are among the first to vilify and asperse 
their convict servants for the sl1ghtcst dcvlntion 

J.T. Ryan, ReminisccncC's of Auntrnlln, SydnL·y, 1894, pp6-10. 

See for example the contrast lwtwe<·n C, Blornft('ld to Mat11Ja, 
18/8/1830, and C. Blomf(('ld to !.ouftm Edwardt4, 5/1/1828, C.E. 
Blomfield, op. d t., pp6J nnd 51_.. 

M. Herman AnnafH~lL1 BoHW1'11 1 1l .lo11rn:tl, :;yd•wy, I!Jf,'j, ppJ'J nnd 
176; see ;lso Will 1<aw11on to :r-;-;llli-;-'Jo)ll/lfl/•2, linw_"--"!l__l~lr!·_rr~, 
NLAl~s 1029, f26. 



from rectitude, exacting from them more than would 
be expected from female circumstances in more 
respectable stations, whose characters have never 
been tainted by judicial sentence.Sl 
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This may have been the background of Richard Kelly, a 27 year old 

colonial born, who was mentioned in 1828 for striking his convict 

servants and denying them food. The Gazette wrote of the punishment: 

It is astonishing how some men, who have risen from 
obscurity with the prosperity of the Colony, would 
exercise a tyrannical power over their dependants; 
if it were not for the liberal and mild conduct of 
those in proper authority, the lower orders would 
often feel the force of this sentence.s2 

No doubt some of the children practising the horsewhipping of convicts, 

mentioned by Alexander Harris's friend, came from this class.53 

Probably in most cases the attitude of J.T. Ryan and Annabella Boswell, 

a mixture of pity and class patronage, predominated. 

Could this be part of the cause of the rather strange relationship 

Australians have had with radicalism and conservatism? The difficult 

task of explaining how Australia alternated between being a progressive 

social experiment and then a conservative society has puzzled historians. 

Many explanations have been advanced. Some see it in terms of alternat­

ing bouts of nationalism and imperialism, or Anglo-Australians versus 

Australian Patriots.54 Others blame the suppression of class antagon­

ism and the hindrance to the development of class consciousness caused 

by the facade of egalitarianism and the search for consensus. 55 But 

another explanation, which may in fact also explain why class antagonism 

was suppressed and why class consciousness did not develop, may lie in 

the legacy of the colonial distrust of both authority and the lower 

orders. The distrust of authority supposedly led to fierce independ­

ence and radical democratic ideals, while out of the second came a 

51 

52 

53 

54 

55 

T. Reid, Two Voyages etc, London, 1822, p268. 

~, 1/2/1828, 3(a). 

A. Harris, op.cit., pll. 

S f 1 R B W d "T Kinds of Aus tra1ian Patriotism" ee or examp e: • • ar wo 
in Victorian llistorica1 M3gnzin~, 41(1), Feb. 1970, pp225-241. 

See for example: J. Rickard, Cl~HH nnd Politics, Canberra, 1976, 
Chapter 11, pp287f. 
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basic conservatism. One could afford to pity and attempt to ameliorate 

the position of the lower orders but if they tried to overreach their 

position the very fabric of society could be disturbed. Equally the 

capitalist class should be allowed to exist as long as it did not 

attempt to overreach its position by monopolization or undemocratic 

autocracy. These attitudes are obvious in many colonists in the later 

half of the nineteenth century and the middle ground occupied by the 

descendants of the colonial born became crucial in electoral success. 

When they distrusted authority and wealth and thought the condition of 

the poor was pitiable "progressive" legislation was introduced. When 

the working class became fractious, demanding and syndicalist they 

reverted to a conservative position. 

To return to the period under studyJthe children of the colony 

were precocious, clannish, highly identified, feted and spoiled. Many 

children must have faced great problems when they entered the more 

competitive world of adulthood. There are several indications of 

personal problems on the part of some young people caused by loss of 

prestige or the inability to cope with subservient positions. One 

wonders, for example, if 24 year old Joseph Inch (Jn) was not a little 

jealous of his father's new wife and child, or whether the new family 

disturbed the relationship between Joseph senior and junior. Joseph 

junior was charged in 1826 with an assault on both his father and half 

sister. 56 

Another example is that of Sarah Potter who was charged with 

stealing in 1822.57 Her employer-prosecutor's attempt to intercede on 

her behalf was met with "a volley of petrifying abuse" no doubt reinforc­

ing the common opinion that colonial born girls were awful servants and 

Sydney born girls even worse "bush w1vcs".5 8 Ullathorne claimed that 

the correction of a native born boy only resulted in the boy running 

"into the bush for days before he even returns to hls borne, confident 

h I 1 I " ~ 9 Tl e will then be supported by h1H mntlwr Hgnlnflt 1 s tcac 1cr • tc 

complaint of many mastcn-1 wnn tllllt colon1:11 born nppn•nt!ceH were 

56 
~' 10/6/1826, J(C!). 

57 
SG, 8/3/1822. 'H :l). 

sa John Sidney, A Voll'l• 1111111 rlu· F111 l11lr·tl111 ol A11rll ,,11 I"• l.o11dn11, 
18 --~---··--·--- -··-

47, p33. 
59 

W. UllathcJrrH·, 'ff 1., l:i!lhnll•• t1lt~•doll 111 A'""''"''';J''• (I.IV•'II"""• 
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insubordinate and wilful. The questioning of their indentures was one 

way this was shown while others were by absconding or misconduct. 

Punishment only made "their conduct more outrageous, and their contempt 

of subordination more fixed II 6Q The reputed anti-authoritarian 

attitude of the colonial born was no doubt a deliberately inculcated 

"virtue" but one wonders how much of it could also be attributed to 

the inability to adjust to new demands on the part of spoiled children. 

Haygarth's opinion that the colonial born were plagued by "irritability",61 

which he put down to the climate, also indicates that the natives had 

an inability to put up with mild frustration. Apart from having indiv­

idual problems, the children as a group, and indeed the adult colonial 

born, occupied a unique position in society. They were a small group 

in absolute numbers, a small group in proportion to the total population, 

but still a significant element in the free population, clearly delin­

eated as a separate class by the authorities, and carried the hopes of 

many of those who dreamed of a better future for N.S.W •• They were an 

advantaged and feted group. 

This rather fortunate situation for the colonial born did not last 

into the latter half of the 1830s. After 1835 they were still a signif­

icant elenent in the free population but were not delineated as a 

separate class and were no longer a significant element in the adult 

population. The exact decline in significance is difficult to deter­

mine. By 1841 the colonial born proportion of the population had 

declined froc 25.8% in 1828 to 22.8%. A greater proportion of these 

were probably children for the proportion of children in the population 

had increased from 177. to 25%. The proportion of free emigrants had 

tripled (from 12.8% to 41%) while the bond population was halved and the 

freed population had declined by some five percent. More importantly, 

in 1828 the colonial born represented 23.1% of the free and freed adult 

population and 45.9% of the free adult population. Comparative figures 

from 1841 are unprocurable but one can reasonably conclude that these 

proportions were slashed by post 1837 emigration and did not return to 

the previous rates until the 1841 children reached adulthood (wh~n they 

too were prc)Jably swar..ped by gold seeking free emigrants). So it was 

60 g_, 11/10/1833, 2(l~). 
61 

H.~. Haygarth, np.clt., pp2h-27. 
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not just a case of a feted child reaching the more competitive world 

of adulthood, it was also a case of a pampered minority being thrust 

into adulthood where it became more of a minority but with none 

of the support and identity previously bestowed upon it. 

The effect of this was noticeable in the period under study as 

well as in later periods. E.S. Hall claimed in 1828 that as a result 

of the changed circumstances frustrating their ambitions the colonial 

born boys were withdrawing from public life to "brood over their dis­

contents without restraint or contradiction".62 Macarthur noted in 

1837 that the morality, homogeneity and pride of the native born had 

declined in previous years because of increasing numbers and because 

the census no longer delineated them as a separate class.63 There is 

certainly plenty of evidence that the sulking exclusivity mentioned 

by Hall was a major characteristic of the colonial born youth and that 

its immediate prompt was the loss of economic status or economic pros­

pects resulting from changes in government policy and the demographic 

features of colonial society. It is notable that the economic prosp­

ects of the colonial born girls were not as adversely affected as 

those of the boys and therefore many of the characteristics described 

below will apply only to the boys. 

The currency lasses seem to have desired nothing more than to be 

what the colonial government,and most probably their parents, desired 

them to be: good mothers and wives. The lack of other opportunities, 

the pressure of the prevailing ideology on the role of women, the 

initial security and comfort offered by marriage to a man with prospects, 

the rapid establishment of a quite large family and the paucity of 

reliable servants to relieve the wife of household management and dom­

estic chores combined to exclude most women,.of all classes and all 

civil ranks, from public positions and even public notoriety. This 

would have been particularly true of the great majority of the colonial 

born girls who received little more than an elementary education and 

predominantly came from the middle ranks of colonial society. Many of 

them had mothers who had experienced the socially uplifting benefits 

62 

63 

E.S. Hall to Murray, 17/11/1828, Enclosure, Darling to Murray, 
~, I, xiv, p580. 

Select Committee on Transportation, 1837, Minutes, ppl75-6. 



312 

of an economically advantageous marriage and were keen to see their 

daughters also share the same experience. Thus the prevailing 

respectable ideology was reinforced by parental experience and remon­

stration. 

Hall's assertion that the boys refused to join the ranks of the 

military and civil authorities, the mechanics, the professions, or to 

become urban dwellers and preferred to become "humble assistants to 

our large graziers" is a little less accurate. 64 In reality the 

evidence shows that initially the majority of the colonial born filled 

the same middle ranks as their parents. They then sank slowly to 

become the landless urban workforce following, where possible, their 

father's trade but clinging to private shows of exclusivity, in such 

areas as marriage, and public displays of exclusivity, in such things 

as showing contempt towards other groups or pride in their physical 

and mental prowess. In all these areas they differed from the 

currency lasses who withdrew even further from public scrutiny. 

It is difficult to determine the correctness of Hall's assertion 

that the colonial born youths disappeared into the bush. If this ~~re 

correct one would expect to find a disproportionate number in the less 

settled areas and a large proportion involved in agriculture a8 land­

holders or labourers. The 1841 Census was the first, after 1828, to 

classify the colonial born as a separate group but it drew no distinct­

ion between adults and children. It is thus 1rnposs1blc to estimate 

the nu=:ber of adult colonial born and see how they were d1atributcd 

throughout the colony. From that census it is possible to see that 

in some counties the colonial born were found in greater proportion 

than the average but these counties were merely the more t;ettb::d with 

greater nu::.bers of children. In tbc total populfltion tlw colonial 

born nu:::bered fewer than tbe child population but in Home, counti<.:lj and 

Cot::wissioner's districts the colonial l.wrn uwu!J"rc·d mon~ tlwn the 

children. i,,[1ere the C!Jlonfal born wc•rc ov!.'rl'"l.'fH·t•twutL·J rmd mJtnurJJiu:r{':d 

the children it would Lc b<Jfe to a:;HtJW~ th•lt colonful I.Jorn tJdtdt:;s w~·n~ 

OVerrtprescnt<::d fn the .1dult po1Julatiun (T11!Jll~ 1). liH·:w fiHHltii..':J -

Cook, Georgi;wa, Jluntc•r, V.tng, l1iiOjiJiir11·, JIDid,•ngh, wtd ~h·:ollfillfl'll,lld -

'!.'ere pio::c<:ring ;1 rt·:J:> l;tJl fur J,,.lifnd tfw lr•,nt1t•r, It IJfll''.,,;:: lfH1l 

64 
~. I, :dv, p';I~O. 
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COLONIAL OORN PRESENT IN HIGI~R 
PROPORTION TIMN COLONIAL AVERAGE r 1 NUMBER Of COLONIAL BORN LA~GER 
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the colonial born youths moved out from the Cumberland Plain avoiding 

the previously settled counties of Camden, Argyle, Bathurst and North­

umberland and into the hillier, less fertile, and thus less desirable 

land bypassed by the squatters. The only thing they had in common with 

the squatters was that they to0 occupied vacant crown land. This move­

ment was the result of their background in agriculture and cattle on 

small plots of land, their poor economic status and lack of capital to 

invest in large scale squatting and their penchanct for congregating 

amongst compatible society. 

The numbers involved must have been small for over 63% of all 

colonial born, compared to 61% of all children and 52% of the population, 

lived in the t~o most populous and established counties - Cumberland 

and Northumberland. One can safely estimate that only a tiny proportion 

of the colonial born left their homes for the perils of 'ion~ering life. 

The majority either stayed in the vicinity of their farr.ily or r10ved to 

the cities. 

Tnis is confirmed to some extent by the occupations listed by the 

colonial born youths and young men in 1828, again, unfortunately, the 

only source available. As noted in Chapter Four, 52% of boys aged 14 

to 18 year3 ~ere living at home. Amongst the listed workers 45.5% were 

either apprenticed to trades or tradesmen, 5% were town labourers and 

only 35% were listed as agricultural labourers. The rest were scattered 

amongst a wide variety of occupations. This trend is also apparent 

amongst the over 20 years colonial born and those adults raised from 

childhood in the colony. TablP. 2, Column I shaHs that 17% were living 

With their families ~ith no stat~d occupation and the rest were scattered 

throughout the occupations with the landholding and overseering positions 

being a little overrepresented. It shows the relatively high occupational 

status of the colonial born but the num'">ers in the elite occupations are 

small and no one occupation dominates. The only real conclusion one can 

make is that the colonial born do not seem to have become the "humble 

assistants to our large grazlers" as Hall anserts. 

Another exar.1plc of the Bulking exclusivity of the coloninl born 

Youth was their refusal to marry nny womnn who hnd not bePn born or 

raised fror.1 r:r1 i 1 '!r,()()rJ in t flf' r·" 1 (lJJy, EVl'll t ho11gh thP RE'X rnt In w;m 

favourable to wumi·n It IR Phvloun thllt tiH' civil nt!l!IIR nf his JlllflJH'r 

T.Vas important to tlw c 11 rn'ncy ) 11 <1 wJ 11le It wnq ll'RR lrnpnrt;ml to thP 
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COMPARISON OF OCCUPATIONAL STATUS OF 

MARRIED AND UNMARRIED COLONIAL BORN AND FREE EMIGRANT 
MALES OVER 20 YEARS: 1828 CENSUS 

1 

ALL 

7.1 
1.3 
9.2 

8.7 
9.4 

1.0 
2.0 
3.4 
0.3 
5.2 
4.7 
5.8 

4.1 
11.1 
6.9 
2.5 

17.3 

PROPORTION IN EACH OCCUPATIONAL GROUP 

2 3 4 5 6 

COLONIAL BORN OR RAISED ALL FREE ALL FAM-
MARRIED UNMARRIED UNMARRIED & FREED ILY HEADS 

§ MALES 
6.6 7.0 10.2 5.5 7.7 
2.8 0.5 0.5 0.6 1.9 

14.2 6.5 3.4 6.5 
20.6 2.1 23.1 2.5 7.0 
22.6 2.1 10.9 18.8 . 
1.9 0.5 1.2 2.2 

1.9 2.1 4.3 3.4 6.0 

7.6 1.1 1.1 1.5 3.6 

0.9 - 1.6 1.3 3.5 

1.9 7.0 7.0 3.5 2.5 

4.7 4.8 7.0 6.1 5.2 

7.5 4.8 5.4 5.3 5.1 

3.8 4.3 6.5 6.7 7.7 

1.9 16.1 18.3 37.4 14.8 

0.9 10.9 10.2 6.7 3.5 

- 3.9 4.8 3.9 3.8 

- 26.9 - - -
§ Those living with their families have been distributed 

according to father's occupation. 

TABLE TWO 

currency lass. 91% of colonial born men married either a colonial born 

or free emigrant girl and the overwhelming majority of the latter had 

been raised in the colony from childhood. Th!H is in marked contrast 

to the colonial born girlR wlto were I!II!Ch more catholic in tltcir tastes. 

The civil exclu"livity of colonial uorn lllL'Il dt•nfed many the chance of 

marriage. This iH e:vfdcnt from the JiffL·rt·nce lwtwt•t•n the nuwher of 

colonial born men and wcm1c•n who were warr1L·J. Marrfc·d colonial born 
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women outnumbered married colonial born men by two to one.65 Many of 

the free males had little to offer a girl from their own civil class 

other than their untainted civil status and this was insufficient to 

attract a free bride, but more colonial born and emigrant youths 

would have secured a wife if they had been willing to search amongst 

ex-convict women even though their choice would have been restricted 

to the youngest quarter of the convict population. 

The occupational status of the married colonial born and colon­

ially married emigrants was higher than average - high enough to 

attract an untainted and most desirable girl - while that of the 

unmarried men of the same class was too low to attract an untainted 

girl but sufficiently higher than the average ernancipist to attract 

a convict or emancipist female (Table 2). The ratio of married to 

unmarried men was 1:1.8 and there was an almost equal number of 

colonial born and emigrant men. There was thus no shortage of free 

males on the marriage market. Amongst the free males who were un­

married over a quarter were still at horne (Column 3). Nearly half 

of these were on landholdings of various sizes, supporting a single 

mother and younger siblings or apparently assisting the father and 

staking a claim for the property. Another 13% were clerical assist­

ants to their civil establishment or dealer fathers. They were 

distributed, in Column 4, according to the father's occupation raising 

significantly the occupational status of that group. If one takes all 

those ahove the level of householder as belonging to the more economic­

ally secure groups then the following points emerge. First, the 

proportion of the married free in the higher groups, Column 2, is 

much higher than the proportion of all families in those same groups, 

Column 6, (78.2% to 53.7%) making them very attractive to the free 

females. Second, the proportion of unmarried free in these groups, 

Column 4, is lower than the proportion of all families (39.2% to 

53.7%) indicating they had fewer chances of attracting a free female 

interested only in economic security. Third, the proportion of un­

married free is still higher than the proportion of all free and freed 

65 Although colonial born women rn;Hricd nt an <tvcrngc of 18 and the 
boys at 23 this is rnon.• thnn rompc111-lilted for by the larger number 
of colonial born m~:n in the populnt1on. 
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males in the population, Column 5, (39.2% to 29%) thus mnking them an 
'"' 

attractive proposition for tainted women. The,c;e marriages did not 

occur so one can only conclude that the great majority closed their 

minds to the possibility of marrying a tainted woman. 

The higher civil and economic statu.<> of the free males would have 

been most attractive to ex-convict and convict w-omen but the majority of 

UlJ.:r,arried free males belonged to the proportion of the population at 

the lower end of the occupational scale. Even if they had not been 

exclusivist their civil status would not have been attractive enou~1 

to overcome their low economic status. Com?eting against mature 

ex-convict and convict males, many with small holding3 acqu1red un<:er 

Xacquarie, clerical skills, skilled or even semi-skilled trades earnin& 

good wages, the largely landless and unskilled free youth had little in 

the way of economic security to offer a prospective bride. 

One suspects that this would have changed in the 1830.~, By then 

many of the colonial born and the child emlgr<:~nts of the H~203 would 

not only have matured in years but would have served their a;>prentice­

ships and acquired some capital. Some would have inherited land and 

others would have joined the squatting craze. There wd.c; also a·,1 influ:< 

of single males with capital, or skills rivalling the convicts. Cn 

the other hand the convict regime tightened, land m.mershlp (the g.ralit'""' 

ing of which had virtually ceased to ex-convicts with the demise of 

Macquarie) dwindled, convict semi-skilled and skilled tradesmen were 

more rigidly controlled, and marriage discouraged.· The proportion of 

free males with not only civil prestige but also economic pr?stige 

would have risen and the proportion of ex-convict and convict men '"i t~1 
economic prospects would have contracted. Free girls would thus hav~ 

had a better opportunity to make an economically advantageous marriage 

Within their own civil rank. The proportion of men to women did not 

improve so the pendulum may have swung the othl~r \";iy '"i th e>x-convic t 

and convict women attracted to free men not only by their civil status 

but also their economic statu~. It is possible that t1H' social l~xclus­

ivity apparent amongst the rm'n in th._~ 1320s may also haVL" bec<"•!Ht' 

apparent among~~t tlH' \"omen from t1H' l~30s :-1s rnorL~ frel' mPn hec,mtf' 

desperat(~ enough to marry a frl''"o or hond c1!0tn<l11. On·~~ ;::qspPrts ho'~?•'V-'t 

that the rn;1le ,,xcluRiv·ity of rh~~ !.~20s 1v.-1s nnt ,~nrit·~~lv t!H' r.•~•.llt ,Yr' 

their 101v l'C.OrlOmiC'. ,;tdtt!S clnd that tfW ~<)t'i,-1\ ,:.·.r.~),lsi•,·it·'Y \·'1\·i•' 1' ·T1S 
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commented upon so frequently, but which was only apparent amongst the 

males in the 1820s, may thus have had a basis amongst both sexes in 

the 1830s. Unfortunately this is impossible to verify empirically. 

Many of these characteristics contributed to the small impact the 

native born made on the history of the colony. The areas where a man 

or woman could make sufficient impact to be mentioned in the annals of 

a nation were in the arts, the professions, politics and commerce. 

Access to all four was restricted to varying degrees by the character 

of the colonial born which was the result of the conditions prevailing 

in the colony and more importantly of the upbringing the children 

received. All four areas, especially the first two, demanded a good 

education which was beyond the reach and the desire of most currencies. 

Host parents demanded some education for their children and it is clear 

that the cause of general education was much further advanced in N.S.W. 

than in the home country. Even though the quality of that education 

was also equal to that enjoyed by the lower ranks of England both boys 

and girls seem to have accepted the expressed intention of the Colony's 

government to educate them to a standard in keeping with their station 

in life only. The children's parents realising that they had achieved 

their position with a minimum of education agreed with the government 

policy and saw no reason why their children should go beyond elementary 

tuition. 

The great majority of colonial born children came from the families 

filling the middle ranks of colonial society; the small landholders, 

the shopkeepers and mechanics. Proportionally few came from families 

at either end of the socio-econonic scale. The tendency amongst 

parents was to have limited ambitions, to be content with a middling 

standard of living, and to train their children to follow in their foot­

steps. This may have been adequate in the pre-18301-l but wlwn their 

children entered the workforce tlH.! H!tuat.ion had changed. The 8rcatl..'st 

change took place in the land l<IWB, the hmdH of the lwppy position of 

many of the colonial bornH t pnn•nll:l, from Hrinlwne t 9 governorship lhc 

granting of land to the liotw nnd d:wghtl'tH of cnt:tncJplHlH nnd other 

capital-less people w:11: reutrleted wltlll' the policy uf grnntlnp, !:lumc 

land to frt:t: emit~ranlH coni lntll'cl. J·:vt·n llllfl w:IH HtopJWd ln 1HJt nnd 
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from that point land had to be purchased. Most colonial born youths 

and young women, if they had any assets, were without enough liquid 

assets to purchase land. Their parents were less able to employ the 

tactics used by emancipists such as Geo. Best to further the careers 

of their children. 

Without access to the land the colonial born needed an adequate 

education even more than previously. There was a movement amongst 

the professions towards certification and away from the apprenticing 

system. The days of a professional choosing a bright young lad, 

even without formal education, as an apprentice (a system which allowed 

some colonial born children to reach the professions without the 

necessity of returning to England) were rapidly disappearing. The 

majority of the colonial born were inadequately educated for middle 

occupational ranks such as the clerical or surveying positions, espec­

ially when competing against better educated and better patronised 

emigrants. 

In the field of commerce the lines had been well established by 

this period. Again the situation tightened as competition from 

capitalist emigrants increased. The spectactularly successful busin­

essmen were poles apart from the next rank of the commercial class, 

few belonging to the former and most belonging to the latter. Only 

the former and their landholding compatriots could afford the luxury 

of involvement in colonial affairs. The prominent emigrant and 

emancipist agitators of the twenties and thirties came from this class. 

They were also the only ones who could offer t:heir sons (for it was 

not a woman's place) the education and the time to engage in political 

or social affairs. The few colonial born who were active in colonial 

affairs, such as W.C. Wentworth, H. Hume, the Macarthur boys and the 

Lord boys, came from within this group. 

The great majority of the colonial born had to work ns hard as 

their parents to maintain their standard of living. Tia'y did not have 

the time nor the money to be active in colonial ltffnirs. H~siJ~s few 

individuals achieving prominence the native born, us a group, may have.' 

added to the crowds at certain political mt•l'tings nnJ sigtwd varil)W> 

petitions but they never formed a 1-dgniflcnnt polltlc11l f1)rl't' 11th\•r 

than a short lived and historically llllrt'l'l>gnlnt•d n:~:a>clalll'll \dddl 
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struggled for existence in the 1840s.66 

}1any of the colonial born retreated to displays in areas where 

they ~ere immediately demonstrably of better standing. They began to 

brag of their physical prowess; their height, their weight, their 

health, their appetite, their stamina, their horsemanship, and their 

fighting, shooting, swimming, rowing and other sporting abilities. 

These displays were not just restricted to the boys. The colonial 

girls ~ere equally adept at taking on a newcomer for the hand of some 

fair swain,6 7 and "Betsy Bandicoot" was equally proud of her riding 

and swic=ing ability. 68 There can be little doubt that this was a 

reaction produced not only by the innuendoes and aspersions cast upon 

the ~orth of the colonial born but also by the frustrations th~y felt 

in not getting access to the areas of importance. For the oajority 

their occupations and their backgrounds gave them security tut little 

opportlli,ity to oake an economic, cultural or political r~rk on the 

history of the colony. 

The licited al:lbitions instilled into the colonial tom flTid t!'.,.: 

accent in that training upon land ownership as a solution to cany 

proble::.s explains oany of the recurring features in Australian tiiatorJ. 

Only a cinority of colonial born men ever owned farming land find 0nly 

a =inority ca=e from families who were farmers. A large rr~jority, 

ho~-ever, c.a::e fron facilies, be they urban or rural, who could bua.a.t 

of so:::e for::t of land O'Jnership. The belief that EH:cur1ty could Lc 

found in la:Jd cr.:nership was belghte;n<:d by the inability of r:~.any c:olc-;-i­

ial born to gain land and their confH:qucnt pf:rc~::ptionH of d'"'.Privatiu:l 

and status di=inution. 1lds belief an.d frw~tn1tfun w(:r<· lwnt!t~d dr.l'NTl t(J 

succeecir:g gEcneration.a. Durin~ the! n:Ht of thl! nln(:lN·ntb c~ntury7 a:-' •. 1 

th '- f t. 1 t f 1 · · nrl ",IJttlJ.•. "r•r,t;Jt)l t:" i:r .. c1:1l ro'l:&-r ::oat o tile t'.l<.:nt ct., (}r rn:1ny fH·r,p e, •• · ' 
refor=..er.s (fr0":'. LS. H:lll thn1ur,b W1111um 1.:.rll! to l!r,IJ f;MJt:J::..:,rf:l),tr.~ 

panac.ea of all ac.cial ilia '-Nl~l l;;nd n·f(Jrtn wul thl! l·.::tllh11d.r::l,nl ~f 

67 

€a 

I~ ... ' ' I 'l''j •·•l111 tJYJ•!i/ tfi'J Ill ft·td ft•IJ fli ll.f:; ~fi,'Jy, .·:y ~...;.::::.L.:; trJ "'. r., 1\ " 11(:1111 w 

.!.. f',rt:-.'/;::.!r.% ;Jr,trlt· L·; IH. AfldtiGilll ,,Jill,,,.,,,~ rl,l:; ~''''Iii,,, 
t:-.~ :-... "" .. t!l.(:: ('~ ,,tr,, .. r:~. 

~. 1.~/~J:',;i.f,, ';(tl). 

;:;-:;, ':,.'_,J: 'jf j ;~_;n, 1, ( •I I, 
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may all have had their origins in the frustrated desire for farming land 

and the security it supposedly offered. 

The other "virtue" passed on from parents to children during this 

period was a belief in the image of the self made man. The colonial 

born came from families who could boast that they had pulled themselves 

up by their ow~ bootstraps (with a little help from the government and 

other economic and social factors) with a minimum of capital and a 

minimum of education. Admiration for men of initiative, daring and 

financial success (often regardless of the means used to achieve that 

end) went hand in hand with a dislike of inherited wealth and learning. 

As mentioned above they had respect for wealth as lohg as it was not 

monopolist and as long as it was earned. Similarly, while intelligence 

and experience were respected, this respect did not extend to boo~ 

learning. This not only restricted the occupational choices of the 

colonial born, as shown above, but also led to an anti-intellectualis~ 

which had profoundly damaging effects upon the social, economic and 

cultural history of New South wales and Australia. 

Another manifestation of this early training was (and is) the 

belief in the moral superiority of country life over "unnatural"' urba-;'. 

living. This was felt not only by rural dwellers but also by ~an7 

city folk. Russel r..Tard's "Legend" embodies the mythical qualities of 

the typical Australian and nearly all its qualities are couched in 

rural terminology. 70 Ward claims that the origins of the "Legend'r can 

be found in convict society. This may be true in so far as the ccn71cts 

were the parents of the first generatjon but as we have seen the ~ajor­

ity of convict and ex-convict families eschewed convict morality and 

values and instilled in their children what can only be termed "res;:.ect­

able" values. The "Legend" owes more to the values of a group of peo?le 

r.rho saw themselves as self mAde men, as succ~»sful innovators~ <md a3 

the victors against ingrained snobbery and privilege; values that w!re 

more at home amongst the English middling classes thAn Aonon5st the bw:;h-

man and convicts of N.S.W •• 

The bushm.qn' s lm.::Jgf' WAS probAbly thP mo.st romantic of chest<> rural 

images but it is .qlso thf' one r.o1hich most eff~>ttivPiy hides the rE>SiJE>Ct-

able valut>s that lie At thP bASP of the "[.egerHl" • fn fAH the hu:e;hm,'Hl 

7Q 
R. Ward, The AustralLw L~Ft£I!cl• (!nr1 P.rl.), ,\~nl'•'"'"''~, 1'-Jr,r,, 

Chapters r ~ rr. 
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probably became a figurative image for a minority. The majority, 

rather than believing in the image, believed in the principles which 

underlay the image. This belief in the superiority and security of 

rural self sufficiency was reinforced by two movements. Literature, 

from the colonial poets down to Vance Palmer and his contemporariesll 

and politics, from both sides of the spectrum - the squattocracy and 

the urban radicals of the 1840s and 1850s, the early Labor Party and 

the still functioning Country Party - constantly reiterated the message 

first passed on to the children of N.S.W. in the 1820s and 1830s. 72 

* * * * 
This study has attempted to investigate all the aspects involved 

in occupying the position of a child in Penal N.S.W. The subject is 

"The Child", not an individual but what C.E. Rosenberg calls a 

"metaperson", 7 3 a representative figure, the "typical child" of 1820-

1837, and to surround it with what might be called metastructures. 

The ultimate aim of such an approach is to build a picture of the 

"typical" child of 1820-1837, and to surround it with the "typical" 

family, the "typical" household, the "typical" employer, and so on. 

In effect this is the historian's answers to the statistician's "mean". 

The sample, or population, mean (or average) is necessary for almost 

all further statistical calculations, especially the measurement of the 

variation between individuals, or sub-groups, within the same group 

or between two different groups in the same population. The creation 

of the historical metaperson must be accompanied by the same awareness 

that it is made up of a multiplicity of individuals (of whom only the 

barest fraction are knowable in detail) and various class or occupat­

ional sub-groups. A representative figure for each of these sub-groups 

can then be described and compared with the metaperson in order to 

understand variations between groups; (for example, middle class versus 

working class) and variations along different lines within the same 

group, (for example, Irish-Catholic working class versus WASP working 

class). This may lead to the recognition that the variations are 

71 

72 

73 

See D. Walker's Dream and Disillusion, Canberra, 1976. 

See, for example, J.B. Hirst, Adelaide and the Country, 1870-1917, 
Melbourne, 1973. 

C.E. Rosenberg, "Introduction: History and Experience" in 
Rosenberg, C.E. (Ed) The Family in History, Penns., 1975, p5. 
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sometimes more significant than the similarities, but it does not 

destroy the importance of the original work. Thus while much of this 

work has assumed that the children of the colony were a fairly 

homogeneous group there has also been much evidence presented which 

has shown that homogeneity to be the fiction that it is. There did 

exist, however, a large middle group which had many common character­

istics and it has been examined at the expense of the atypical. 

That is surely a fault of all histories. 

The period 1820 to 1837 is an important one in Australian history 

as far as social structure is concerned. Manning Clark writes: 

•.• the man who is interested in the creation of a 
gaol will concentrate on the First Fleet and its 
immediate successors while the man who is interested 
in the creation of the colony will look mainly at 
the men and women in the convict ships which 
sailed between 1815 and 1840.74 

But this does not mean that I subscribe to the notion of "formative 

periods" in a nation's history. This concept seems to imply that 

nations go through a period where national character and outlook are 

formed and stabilized. For some this influence is virtually perpetual, 

similar to imprinting in animals which can only be removed by a long 

and painful process of "unlearning" the imprinted characteristics. 75 

This "stability of attitudes" theory, remarkably similar to the 

theory of "natural" laws in human behaviour, is visible in another area. 

It is obvious, for example, that many of the early authorities in 

N.s.w. thought that a re-establishment of family life in N.S.W. would 

return society to an even keel. Behind this approach was an implicit 

belief that cultural values were immutable, ingrained into the very 

nature of family life, and that the environment in N.S.W. would have 

little effect. Once family life was established, it was felt, English 

tradition and its social system would prevail unaltered. The colonial 

authorities were not altogether wrong, for many traditional patterns of 

family life did re-emerge as colonial stability increased. But some 

attitudes were subtly changed by the unique circumstances of the colony 

and others which may originally have been the beliefs of a minority 

became the accepted norm. As changes did occur and values did alter, 

74 C. Manning Clark, .2.E_.cit. pl23. 

75 



324 

due to changes in the physical, economic and emotional climate, it 

indicates that the original values were not immutable. Additionally 

further changes in the climate will irrevocably alter the status quo, 

and no period can be regarded as any more formative than the next. 

Traditional values are learned not inoelibly imprinted. Unless these 

values are constantly reinforced by the physical, economic and moral 

climate their impact on the individual and on society diminishes. At 

most the values remain as a starting point for the next generation 

rather than as an immutable hand-me-down. What one generation considers 

the "status quo" the next considers to be the "status a quo". 

It is for this reason that this final chapter has dwelt upon the 

immediate and short term consequences of colonial conditions and has 

shied away from attempting to see this period as one which contributed 

to the development of a "national character". What is important about 

this period is that the divisions within the colony became multifarious 

and more subtle. The "them and us" division, which characterised the 

convict-free society of early N.S.W., became blurred by significant 

numbers of colonial born and emigrants who felt separated from each 

other and from the original colonial inhabitants. Additionally some 

of the attitudes formed in this period were passed down to the next 

generation and are therefore necessary to understand the next gener­

ation's history even though this was profoundly affected by the gold 

experience. Finally the period saw the rise of wool the first capital 

intensive industry (the first and probably the most enduring of several 

dramatic changes in Australia's economic base) a change which directly 

excluded the fulfilment of the aspirations of many of its inhabitants. 

This frustration was again a new element in colonial society. 

This thesis has argued that the accepted description of the moral 

economy of the colony was a caricature of the real situation. The 

great majority of the people, convicts, ex-convicts or free, who bl'cnme 

parents rejected the grosser faults of convict moral! ty which fonn1.'U 

the basis for the low opinion of the colony's moral health. As they 

moved into economic and social security, often of a type unknown to 

them in previous periods, they accepted the values of till~ "bl'lll'r 

elements" admittedly in a watered down, more democratic, ll'1414 rl'llr.t~,u~ 
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and less legalistic version. They became the "aspiring" class, striv­

ing to achieve respectability and economic worth and determined, if 

they could not achieve it fully themselves, to offer the opportunity 

to their children. Their children's status was therefore enhanced 

individually within the family and as a group within the community. 

Their children accepted many of their parents' values as a starting 

point. They developed some and neglected others according to the 

unique situation in which they found themselves. Perhaps this is best 

illustrated by the limited ambitions they acquired from their parents. 

Security was not to be found in education, salaries or wages. It was 

to be found in land and property - in small, basically self-sufficient 

and farming enterprises. For the daughters the acme was a respectable 

and secure life as a wife and mother. By ambition and circumstances 

the children of the colony during this period were almost fated to fill 

the economically secure positions in the middle ranks of society but 

never to have an opportunity to make an economic, cultural, or political 

impression upon the history of the colony. 
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APPENDIX A 

BIRTH AND CHILD DEATH RATES: 

N.S.W. 1820-1837 
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Almost as soon as the white colony was established at Botany Bay 

a belief arose that the healthiness of the climate contributed to a high 

birth rate, low infant mortality, and a low overall death rate. This 

meant, in reality, a birth rate higher than and a death rate lower than 

that existing in contemporary England. There are statistics on births 

and deaths available in various sources, especially for the period 1820 

to 1837, but the reliability of these sources is seriously questioned. 

The figures however are not so inaccurate that they do not allow an 

;:? estimate to be formed. The estimate can be used to compare the colony 
J 

.J 
j 
,I 
-' 

c 

with the home country and tests the validity of the colonists' claims • 

The N.S.W. Blue Books include records of the number of births, deaths 

and marriages for each year, but in reality they are a record of church 

J solemnized baptisms, marriages and burials. The figures always carried 
l) 
~ an official warning that they were inaccurate. The death records accord-

ing to the Blue Books, were the most inaccurate for "many" in country 

areas died unrecorded.! This appears more acceptable than Coghlan's argu-

ment that the birth records were probably the most inaccurate and the 

deaths probably the most accurate because clergy were necessary for burials. 2 

Another source of inaccuracy was that the records did not include 

ceremonies performed by Catholic clergymen until 1832 thereby excluding, 

theoretically, about a quarter of the population from the figures. Until 

that date the birth and death figures should, at least in theory, only be 

compared with the Protestant population to obtain death rates. In 1829, 

for ~xample, using only Protestant numbers (estimated at approximately 

30,000 from a total population of just over 40,000) gives a crude death 

rate of 20.5/1000 compared to the 15/1000 given by Cumpston. 3 As it is 

highly likely that some Catholic deaths, especially public executions and 

convict deaths, were included in the official figures and, as the crude 

1 

2 

3 

after 1835 hovered around the 20/1000 mark, it is probable that the 

rate was somewhere between the widely diverging rates for Protestant 

opulation and total population. 

Blue Book of Statistics, 1829, f82. 

Coghlan, T.A., General Report on the Eleventh Census of New South 
Wales, Sydney, 1894, p60. 

Cumpston, J.H.L. & McCallum, F.A., A History of Intestinal Infections 
(and Typhus Fever) in Australia; 1788-1923, Canberra, 1927, p66. 
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Unfortunately the number of child deaths is not distinguished from 

those of adults until 1829, and as the number of children in the colony 

in 1829 is only an estimate and the Protestant proportion of that child 

population even more obscure, it is highly ambitious to attempt to deter­

mine a crude death rate for children under 12 before 1833 (although an 

attempt will be made later). The same is true for birth rates. Using total 

population gives a birth rate of only 17.3/1000 in 1828 while using the 

Protestant population gives a rate of 24.9/1000~ Some Catholic births, 

especially of convict women who had babies in the Factory, were probably 

registered, so the real figure for 1828 was also probably somewhere 

between these two figures. 

(: 

A third problem, the atypical population structure of N.S.W., pro-

uced by free and bond immigrants, throws out all the normal measures of 

eath and birth rates. The great bulk of the N.S.W. population was in the 

healthy 15-45 year age bracket and this significantly lowers the death 

rates, and, more significantly, increases the proportion of child deaths 

in the total number of deaths. In addition women between the ages of 14 

and 45, the fecund years, were a tiny proportion of the total population 

and this severely restricts the birth rate when births are measured as a 

proportion of total population. Another unknown is whether the deaths 

and births of the military were included in the official figures. If 

they were then the rates could be higher than the reality for the 

military are not included in the population numbers. 

:These three problems in N.S.W. led to an underestimation of what­

ever rate was under consideration, but the problems in England were prob­

ably worse. The English figures to 1836 are also church registered bap-
-~-~----- ---- --- ----- - ---- ---- --- ------------ -----

tisms and burials and they reflect country rates to a greater extent ~han 
' --------- ----- ·- ·---------------~----------------------- ------------ _________________________ _____.___ ________ ---

city rates. In the urban areas, i.e., the major commercial and industrial 
~---------......._ __________ .------·---. -------- . - - --------- ---------------------------- ----.-

cities, the parish system had broken down and the areas where most of the 
- . -----

population was born, lived and died, were underrepresented statistically. 
------- -- --.....- ----------------------------------- _________________________ ... ----......_ _____ .......__ 

It is generally recogni_sed by historians that the death ra~e in the cities, 

especially child mortality, was far greater than it was in the country and 

that the published death rates described the country rate with more accuracy 
-- - ·-- ..... - .----- -......... ____ -- - ------ ---

than the city rate. Peter Mathias, using the argument of J.T. Krause, 

points out that after 1780 the parish registration system collapsed and 
------........_....._ _____ ----------------------- -------~-- ------------- -----------------------------

the gap between recorded burials and actual deaths widened. In the period 
~--- -~----------------- __________ ________....._.__ ________ ..... -- -------

180-0 to _18~_0 ~~h=--~~_11- ;~te was prob~~~~E_e~~!~~!-~d_l?Y __ 25% a_l1d_?os~-~bly 
4 
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Unfortunately the number of child deaths is not distinguished from 

those of adults until 1829, and as the number of children in the colony 

in 1829 is only an estimate and the Protestant proportion of that child 

population even more obscure, it is highly ambitious to attempt to deter­

mine a crude death rate for children under 12 before 1833 (although an 

attempt will be made later). The same is true for birth rates. Using total 

population gives a birth rate of only 17.3/1000 in 1828 while using the 

Protestant population gives a rate of 24.9/1000~ Some Catholic births, 

especially of convict women who had babies in the Factory, were probably 

registered, so the real figure for 1828 was also probably somewhere 

between these two figures. 

/ A third problem, the atypical population structure of N.S.W., pro-

! duced by free and bond immigrants, throws out all the normal measures of 

; death and birth rates. The great bulk of the N.S.W. population was in the 

healthy 15-45 year age bracket and this significantly lowers the death 

rates, and, more significantly, increases the proportion of child deaths 

in the total number of deaths. In addition women between the ages of 14 

and 45, the fecund years, were a tiny proportion of the total population 

and this severely restricts the birth rate when births are measured as a 

proportion of total population. Another unknown is whether the deaths 

( 

and births of the military were included in the official figures. If 

they were then the rates could be higher than the reality for the 

military are not included in the population numbers. 

l'hese three problems in N.S.W. led to an underestimation of what-

ever rate was under consideration, but the problems in England were prob­

ably worse. Th~ English figures to 1836 are also church registered bap­

tisms and burials and they reflect country rates to a greater extent than 

city rates. In the urban areas, i.e., the major commercial and industrial 

cities:-~the parish system had broken down and the areas where most of the 

population was born, lived and died, were underrepresented statistically. 

It is generally recognised by historians that the death rate in the cities, 

especially child mortality, was far greater than it wus in the country and 

that the published death rates described the country rate with more accuracy 

than the city rate. Peter Matllias, using the i.H"gulllt::'llt of .1.1'. l'nw.se, 

points out that after 1780 the purish registration systt-•m l'l)llopt>e,i an.i 

the gap between recorded buriiJlS ;md actu<.d deul!Js widt'lll'•L In th~' l'~'ri,hl 

1800 to 1820 the deiJth rute WiJS probubly undereslinldl~·d hy .l)\ ,llhl p.1~~ibl\ 
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Unfortunately the number of child deaths is not distinguished from 

those of adults until 1829, and as the number of children in the colony 

in 1829 is only an estimate and the Protestant proportion of that child 

population even more obscure, it is highly ambitious to attempt to deter­

mine a crude death rate for children under 12 before 1833 (although an 

attempt will be made later). The same is true for birth rates. Using total 

population gives a birth rate of only 17.3/1000 in 1828 while using the 

Protestant population gives a rate of 24.9/1000.4 Some Catholic births, 

especially of convict women who had babies in the Factory, were probably 

registered, so the real figure for 1828 was also probably somewhere 

between these two figures. 

1: 
A third problem, the atypical population structure of N.S.W., pro­

uced by free and bond immigrants, throws out all the normal measures of 

eath and birth rates. The great bulk of the N.S.W. population was in the 

healthy 15-45 year age bracket and this significantly lowers the death 

rates, and, more significantly, increases the proportion of child deaths 

in the total number of deaths. In addition women between the ages of 14 

and 45, the fecund years, were a tiny proportion of the total population 

and this severely restricts the birth rate when births are measured as a 

proportion of total population. Another unknown is whether the deaths 

and births of the military were included in the official figures. If 

they were then the rates could be higher than the reality for the 

military are not included in the population numbers. 

These three problems in N.S.W. led to an underestimation of what­

ever rate was under consideration, but the problems in England were prob­

ably worse. The English figures to 1836 are also church registered hap-
--~------ ---- - ~-- -- ~- --

tisms and burials and they reflect country rates to a greater extent than 
' ~-- -- - -- -- ,_ --- -·- ----------- -- -------------------- -----------~- ----------------~---------____ --......__ ~~- ·--

city rates. In the urban areas, i.e., the major commercial and industrial 
~---------------------- -- -- ·- . - . ·-- ------ --------- -- ----- ---- -·-- .. -- -
cities, the parish system had broken down and the areas where most of the 

- - - - - ···--. . . 

population was born, lived and died, were underrepresented statistically • 
. ---· ------, __ --------------------------------------------------------------------------------- - --.........__ -----

It is generally recognised by historians that the death ra~~ in the cities, 
.... __ ·-- - . - ··- ---

especially child mortality, was far greater than it was in the country and 

that the published death rates described the country rate with more accuracy 
-. ., . - --- .. ---.............. - ---- ---

than the city rate. Peter Mathias, using the argument of J.T. Krause, 

points out that after 1780 the parish registration system collapsed and 

the gap between ;e~;;:dedbu~fal~ -~~d-~~~u~id~-ath~-~iden-;d-.---In--the period 
------------ --------· ----------- -·· ., 

1800--t-~ 1820 the de~th ~~te was probably u~derestima.!_ed -~y_25% and possibly 
--------~-- - - --~--::.___--------------·-- ----

4 
See Table Two, p337. 
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50%. 5 Civil registration started in 1836, but it was inefficient until 
.. - ~-~ 

the 1870s, but especially in the first decade,6 with an underestimation 

according to Krause of about 18% in the years 1838-40.7 He puts the real 

death rate at about 26-2 7/1000 8 while Glass puts the child mortality at 

about 147-152/1000 births. 9 This would give a child death rate of around 

42/1000 for boys and around 37/1000 for girls. 

The official birth rate is also treated with great scepticism by 
----- --------

English historians. Far_ r estimaTecl that between--1841 and 1850 about 65 - --~-------------------------- - ----·- ---·· ....,__ ___ ------

in every thousand births were missed-by the official recorder.lO The real 
'-------- ---- --- ..._ --~---

birth rate for the whole period 1800 to 1850 was therefore about 36/1000 

compared to the average of about 30-32/1000 in the official figures for the 

early 1840s, or the 1835 birth rate of 27.5/1000 based on the parish regis­

tration system. Krause thinks the deficiency was even more pronounced and 

puts the birth rate for the 1820-1840 period at about 40/1000. 11 

In N.S.W. the parish system operated best in the towns and more 
....__- - -- ----. ------ ----------- ---

closely settled surroundss but in the sparsely settled areas_accurat~ ,__ -- ---

recording was hopeless; the opposite to the circumstances in England. As 
'---- ~ ---- ----

we saw from the area distribution of children for t~evarious censi~, most 

children lived in districts covered hy parishes or: ~E_leas_~_ a_ clergyman, 12 
. ----- -·--·- ------~-- -·· ......_-~----------

~~~ _t~gu~~;o~_ accur?_!~pr_ ch_ildre~--!~~~~r:_~a~-~Jts, 
especially adult.males. Adult males bore the brunt of pioneering isolation . ..... _ .. --- ... ~ ---

This may explain why the male death rate was lower than the female death 

rate; a feature that would have been unique to N.S.W. in this period if it 

were true.13 There are also reasons for believing that the birth rates, 
...... -- -- --- ---- --- --- . ._. __ -- -- ---- ---- ·--. . 

after_Catholics are_included, while still being an underestimation are 
- "• ---- . -......_ __ ------------------- . .-" 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Mathias, P., The First Industrial Nation, London, 1969, ppl87-8. 

Glass, G.V., "A Note on the under-registration of births in Britain in 
the Nineteenth Century", Population Studies, V(l), 1951, p70. 

Krause, J.T., "Changes in English Fertility and Mortality 1781-1850", 
Economic History Review, 11(1), 1958, p52. 

ibid, p70. 

Glass, G. V., op. cit., p85. 

ibid, p71. 

Krause, J. T.' op. cit., p70. 

See Chapter Three, p 

See Table Four below. 
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much closer to the true figures than those of En~~and. It-is worth noting 

that the children of one of the lowest so~ial classes, who wouldn't have 

been included in the English figures, are included in the N.S.W. figures. 

The children of convict women, many of whom returned to the Factory to_ 

have their children, were baptised and included in the birth figures. As 

m';s-t children stayed in the Factory till they-;;r~ one year old,--~~--~~~Y 
stayed till they were three, any who --<fied w~~ld nat-urally have- b~~~ included 

in the death figures. The "respectable" nature of theove~helming 
~ --·~ -- ~- --------------

majority of the families with children in the ~olony would also have ensured 
- - - --- ---- . ---------

that a goodly proportion of births and child deaths were report~d. The 

clergy argued that the great majority of the children were bapt1sediafid 

deaths recorded but that applied only to the children within their parish. 

Those who were missed most frequently were the children who lived only a 

few days. Some clergy who officiated at prfvate baptisms (pres~mably ar'sick 
-- ---------~----- -/~----

children) even admitted that they did not enter the children in the records 
~----- ------------- - ------------ --~---------~--------------------

if the child was not publicly christened at a later date (presumably because 

the child had died). The majorit;~of-~le~gy did enter these occurrences. 14 

-------------------- -~-- --~ 

Finally, the smallness and closeness of society, even in the less 
-- ~ 

settled districts, ensured that few births-and-ch11dren'sdeaths would 
- ------ --- --------------- ·-

. -- --------------------have gone unwitnessed and unreported. The frequent newspaper comments on ----- --------- -~'- ------ --- --~ ~ -------~------ -- --·- .... , ___ ------~--" --~---~--- ---------- -------
the deaths of children of a~~--~~_<:_i_al _classes, and the coroner's inquest 

----~---------~-------- --- ---------....__ ---- -- -- -

reports (features missing from all but the most provincial of-English 
-------- ------- ----..... -----

_newspapers) indicate that few deaths escaped the eye of some observer. 

Some idea of the accuracy of the figures can be gained by a compar­

ison of the entries in the Mutch Index (based on the parish records) and 

the 1828 census. A sample of 146 families with 451 children born prior to 

1828 was taken from the Mutch Index. 15 families with 45 children were 

not found in the census leaving 406 children as the basis for the test. In 

these families 24 children who were not recorded in the Index were listed 

in the census; an error rate of just under 6%. Amongst the same families 

17 children other than the ones whose deaths were noted by Mutch were 

listed in the Index but not listed in the census (presumably having died); 

an error rate of about 4%. One cannot be sure, however, that the birth or 

death was not recorded in a parish book not available to Mutch, nor that 

the families found in Mutch were representative of all families in the 

colony. If the discrepancy between the figures and the reality had been 

too great some comment would have been made in N.S.W. similar to that 

14 Bigge, Ecclesiastical Establishments, Evidence, Appendix, ff21 and 36. 
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made in England which led to the introduction of civil registration in 

1836. Instead comments to the opposite effect were being made: the high 

fecundity, the healthiness of the children, and the low death rate. 

BIRTHS 
1833* 520 
1834 1,857 
1835 1,803 
1836° 1 ,413 

TOTALS 5,593 

TABLE ONE 
EXPECTED AND ACTUAL INCREASE 

IN CHILD NUMBERS· 1833-1836 
I ~1M I GRANTS DEATHS EMIGRANTS TURNED 12 

233 121 ? ? 

397 302 ? ? 

233 489 ? ? 

193 307 ? ? 

1 ,056 1 '219 ? ? 

EXPECTED POPULAT. =[1833 CENSUS + COLS A+ B] - [COLS D + E + F] 
=[10,187 + 5,593 + 1 ,056] - [1 ,219] 
= 15,617 

ACTUAL POPULATION= 14,173 
DIFFERENCE = 1 ,444. 

* These figure were produced by taking the total for the year, getting the 
average per month and including only the four months September to December 
0 The same method was used to obtain the eight months January to September. 
Both Censuses were taken in September. 

N.S.W. in this period was far from being a "closed population". 

Because of that the methods used by Krause and Glass to test the accuracy 

of the English figures cannot be used on the statistics available in 

N.S.W. A very crude test is to take the child numbers from one census 

and attempt to calculate the number of children who should be found in 

the next census. To do this one needs to know the death rate, the birth 

rate, immigrant numbers, emigrant numbers, and the numbers of children 

who teached the age of 12 and passed on to adult status. An attempt can 

be made for the inter-censal period 1833-1836 even thouglt we have no id~a 

of emigration numbers (and there must have been some, at least to V.D.L.) 

nor of the numbers who passed their twelfth birthJays. 

Table One contains the available informution anJ thl~ final figure 

shows a difference of 1,444 between the census figure and the expect~J 

figure, a discrepancy of about 10%.15 On this hasis an average of only 

481 children per year left the colony or the rankfl of chtldrt'n t-y tunl­

ing twelve. This is a very modest number considerin~ that in 1020 (\dwn 

the child population was only half that of 1833) nL-nrly 330 dd ldrt'll "'~r~ 

15 Blue Book of StntiHtics, 1833, 18.14, 1831, 18.,6. 
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in the 11 year age group. The small numbers leaving the ranks of the 

children may, in fact, indicate that there may have been an overestimation 

of births and/or an underestimation of deaths in the intercensal years. 

The only real conclusion one can make is that the birth and death figures 

were not wildly inaccurate. Further comment on the validity of the figures 

and the trends they indicate is best left to the more detailed discussion 

of each set of statistics. 

A. Birth Rates: 

/1 do not think I can give a stronger proof of the salubrity 
of the climate, than by observing, that I never saw the 
constitutions either of the human race or any other animal, 
more prolific in any part of the world; two children at a 
birth is no uncommon thing, and elderly women, who have 
believed themselves long past the period of childbearing, have 
repeatedly had as fine healthy strong children as ever were 
seen. And there has but one old woman, who was sickly before 
she came to the country, and one infant, died of a natural 
disease on the island {Norfolk], since it has been settled.l6 

It was this sort of impression and this sort of comment that gave rise to 

what Gandevia calls the "Myth of Fecundity". 17 According to the myth 

emigration to the colony greatly enhanced the fertility and fecundity of 
- ---------------~-

~-----.. ------------------women. Gandevia, talking principally of the first decade of the colony, 
-- --- ----------~ --~ ---- ---......... ----~--~--

claims it is a myth because the birth rate was only-half that of later 
I -- -- - -- - ---------------------------

decades in both Australia and England. It arose, he claims, from a combin-

ation of a low ~ild de~th rate, rapid chang~ i-n -t·h·;-a~tributia·n- of 

th;· pop~ation, low marriage rates, an?- high illegl;i-~acy rat~~-:- --y~t the 

m;t~~-;~ed.into the 1820s and 30s wh~n the ~ge distribution had stabil-

ised (with children constituting between 16% and 18% of total population), 

illegitimacy rates were only a small proportion of total births, and marriage . 

rates were increasing rapidly. The Australiag was most astute at fostering 

this idea. In 1825, for example, it wrote: 

16 

17 

18 

At the late general muster of the inhabitants of the settle­
ment at Newcastle, there were three pairs of little 'currency 
lasses' produced. They are about six or seven months old, and 
are the offspring of three mothers;- This is a fine country. 18 

Hunter, J., An Historical Journal of the Transactions at Port Jackson 
and Norfolk Island, London, 1793, pp203-4. 

Gandevia, B., Tears Often Shed, Sydney, 1978, pl9. 

~. 8/12/1825, 3(d). 



The impression created by the following birth notice 

Birth - At Clydesdale, South Creek, on Friday the 22nd 
ult. Mrs Thompson, of a daughter, the youngest of eleven 
children, all living; the age of the oldest of ten of 
which is but twelve and a half. 'Increase and multiply; 
and replenish the earth'.l9 
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would also have contributed to the myth. The Australian failed to point 

out that these eleven children were a combination of Mr. Thompson's family 

by a former marriage and Mrs. Thompson's family by her marriage to the 

deceased Charles Armytage. No doubt examples such as these reinforced 

an accepted belief. The fact that most of the colony's children were 

urban and that many of these were allowed to roam the streets unrestrained 

also created an impression that the streets of Sydney were swarming with 

children. 2 0 

What we are dealing with here is a conclusion not based upon stat­

istical comparisons between N.S.W. in the 1820s and N.S.W. in the 1860s, 

or between N.S.W. in the 1820s and England in the 1860s, but upon 

impressionistic comparisons of N.S.W. and England in the 1820s and 1830s. 

While Gandevia's explanations and the sort of propaganda put forward by 

the Australian go part of the way towards explaining this belief, there 

may well have been some truth in the opinion. It is necessary then to 

see how the birth rates for England and N.S.W. compared in the 1820s and 

the 1830s. 

Once this is attempted the anomalous population structure of N.S.W 

interposes itself. If, for example, the proportion of women in the 

population is small then the birth rate, expressed as a number per thousand 

of the total population, would naturally be low. To the observer, however, 

the small number of women may well have had many more children than their 

counterparts in a normally distributed population. If a lot of the women 

are each surrounded by a number of children, or if the total number of 

children is much greater than the number of women, a favourable impression 

of the fecundity of the colony would be gained almost inevitably. This 

was the case in N.S.W. so it is better to compare the number of births 

per thousand women of childbearing age (fecund females) in each population 

and not births per thousand of total population (the crude birth rate) 

to gain a more accurate idea of comparative birth rates. 

19 

20 
Aust, 6/7/1827, 3(d). 

SH, 11/5/1837, 2(e). 
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Change in the population structure adds further problems to 

the interpretation of variations in the crude birth rate. In N.S.W.'s 

case this change was mainly brought about by free and bond immigration, 

but especially the immigration of single females. New arrivals added 

to the total population but had little chance of adding to the number 

of births. The birth rate figures can fluctuate wildly during periods 

of high single immigration. Usually they stay low then climb rapidly 

a few years later, especially if the first arrivals are not followed by 

increasing numbers of immigrants. This makes comparisons between the 

unstable N.S.W. population and the reasonably stable English population 

very difficult. 

The determination of the trend in birth rates is equally difficult 

to assess. Population variations usually mean changes in the numbers and 

the proportion of fecund females in the population. A situation may 

arise where a population (whose total numbers may be stable, rising or 

falling) influences the proportion of women in the population (keeping 

it stable, or making it rise or fall) and both influence the raw number 

of births (which can also stay stable, rise or fall). If a change in the 

crude birth rate takes place in any population it could, because of the 

arithmetic progression involved, be the result of one of 27 possibilities. 

It is a daunting task to try and reverse the procedure and determine the 

movement of the crude birth rate when there was a changing population, a 

changing number of females, and a changing number of births. 

A far more manageable task is created by removing one of the variables 

(total population) and looking at just the number of women and the number 

of bi,rths. This gives the birth rate in terms of births per thousand 

women of childbearing age (fecund females) and only nine possible causes 

of a movement in the rate remain to be explored. In N.S.W. between 1825-

1841 the number and proportion of women in the population rose from 16.9% 

to 20.7%. This narrows the possible causes to three. As we shall see 

below the rising rate per thousand females can be attributed only to the 

rising number of births outstripping the increase in the female population; 

that is, a genuine increase in the birth rate which because of the changes 

in total population may not be immediately apparent in the crude birth 

rate and certainly more difficult to prove. 

Unfortunately we have only a sketchy idea of the numbers of women 

of childbearing age, i.e. 14-44 years, in N.S.W •• The musters and censii 

before 1841 do not give a breakdown of ages. Thus for the period to 
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1841 all women aged 12 and over, the only group the censii delineate, 

must be considered to be of childbearing age. This inevitably lowers 

the birth rate per thousand fecund females, but the error is not too 

great. The overwhelming majority of women were in the childbearing age 

range. In 1828, for example, women 12 years and over constituted 16.5% 

of the population while women 14-44 constituted 16.1% of the population. 

By 1841 there was about a two percentage point difference. These small 

differences contrast markedly with the English figures where there is a 

ten point difference between the two proportions (34% to 24.8%). 

While one side of the births per thousand ratio is relatively easily 

ascertained, the other side, actual birth figure~ are less easily accepted. 

Until 1833 the birth figures were in reality Protestant baptisms. There­

after Catholic baptisms were included in the official figures. Because 

the population remained relatively steady while the number of recorded 

births increased dramatically, the change from supposedly purely Prot­

estant birth numbers to combined Protestant-Catholic figures introduced 

spuriousness into the rise in the crude birth rate and in the birth rate 

per thousand fecund females. The only way of overcoming this is to 

restrict the population to only Protestants before the change in record­

ing births. Two difficulties arise. First, during this early period some 

Catholic births, especially those babies born in the Female Factory, were 

probably recorded so although theoretically the Protestant births should 

only be compared to the Protestant population, in practice this probably 

leads to an overestimation of the birth rate. Second, one has to try and 

estimate the Protestant proportion of the population. During the period 

under study this was about 70% of the total population, but this is all 

the i;formation one can gain from the censii. The proportion of Prot­

estants amongst women was probably lower than this because of the dispro­

portionate number of female convicts from Ireland. The 70% figure is 

however the only one that can be used. 

As well as the non-registration of stillborns and short-lived babies, 

mentioned earlier, there was no effective registration of babies born to 

people who held no religious convictions. For various reasons there were 

probably not many in the last category. Bligh, in 1812, indicated that 

some sort of legal status was granted illegitimates once they were 

baptised21 and this, allied with the practical difficulties of non baptism 

21 Select Committee on Transportation, 1812, Minutes, p39. 
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and a whole string of legal disabilities, probably encouraged most 

parents to have their children baptised.22 Most children belonged to 

"respectable" families, or families striving for respectability, lived 

within parishes, or within reach of a clergyman, and were baptised 

eventually even if a little later than normal. A major proportion of 

the "unrespectable", single convict women, bore their children in the 

Factory where their babies were baptised by the visiting chaplain. 

The same problems on a larger scale prevailed in England. They 

also missed the stillborns, the early deaths, and the non-religious. 

The official English figures for 1835, the last year of church registr­

ation, give a birth rate of 27.5/1000 while in 1841 the official figure, 

based on civil registration was 32.3/1000. 23 All English demographers 

agree that these greatly underestimate the true situation. Glass 

estimates that the real crude rate was 36/1000, 24 while Krause thinks 

that it could have been as high as 40/1000. 25 It is highly unlikely 

that the N.S.W. figures were as inaccurate. 

Tables Two and Three give the birth rate details for N.S.W. (1825-

1841) and for England and Wales (1835 and 1841). Two points are 

immediately obvious. First, the birth rate, especially when measured 

as a rate per thousand fecund women, generally matches that of England, 

and, second, the N.S.W. rate rose dramatically during the period. While 

the crude birth rate in N.S.W. does not resemble the official English 

rate until somewhere between 1836 and 1841, the rate per thousand fecund 

females is similar from at least 1828 and rapidly passes that of England 

after 1836. Before 1825 we have even less reliable information than 

after that date, but Gandevia puts the birth rate for the first few 

years of white colonisation at 150-200/1000 women of childbearing age, 

22 

23 

24 

25 

Such as non-eligibility for admission to the orphanages, non­
eligibility for relief from the benevolent societies. There are 
several examples of colonial youths being refused court oaths 
because they had not been baptised and therefore would have no 
knowledge of God and the nature of the oath • .§!!, 6/2/1837, 2(d)'. 

Mitchell, B.R., Abstract of British Historical Statistics, 
Cambridge, 1971, p29. 

Glass, G.V., op.cit., p71. 

Krause, J.T., op.cit., p69. 
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BIRTH RATE NEW SOUTH WALES: 1825-1841 

YEAR NUMBER OF POPULATION CRUDE FECUND BIRTH RATE PROPORTION OF 
BIRTHS BIRTH RATE FEMALES /1000 F.F. F. F. IN POP. 

1825 442 31 ,016* 14.3 5,260 84.0 16.9% 
21,711# 20.4 3,682 120.0 

1828 634 36 '598* 17.3 6,051 104.8 16.5% 
25,362# 24.9 4,235 149.7 

1833 1 '560 60,794 25.6 11 ,220 139.0 18.5% 
1836 2 '120 77,096 27.5 14,550 145.7 18.8% 

1841 4,892 130,856 37.3 27 '145@ 180.2 20.7% 
24,395+ 200.5 18.6% 

* Total population. # Protestant Population. @ 14 and over. + 14-44 yrs. 
TABLE THREE 

BIRTH RATE ENGLAND AND WALES· 1835 and 1841 
YEAR NUMBER OF POPULATION CRUDE RATE , FECUND BIRTH RATE 

BIRTHS FEMALES /1000 F. F. 
1835* 405,000 14,724,000 27.5 3,274,000 123.7 

512,400 15,877,411 32.3 3,925,828 130.5 
1841 571,800# II 36.0 II 145.6 

635, 100@ II 40.0 II 161.7 
* Population estimate; births based on Parish returns. # According to 
Glass's estimate of 36/1000. @According to Krause's rate of 40/1000. 

i.e. 150-200/1000 fecund females.26 This is a wide range, but even the 

lower limit indicates that this rate was well above that of England at 

the same time. It looks, however, as if this initial high rate was not 

sustained in later years. The figures for 1817, although considered by 

all contemporary observers as highly unreliable, indicate that the rate 

per thousand fecund females was between 69.2 and 98.8, well below the 

rate' in the early years of settlement and the later period 1820-1840. 

Paradoxically the crude birth rate was higher in 1817 (15.1- 21.7) 

than in 1825 (14.3 - 20.1) due to a decline in the proportion of women 

of childbearing age in the population (21.9% to 16.9%). 27 These rates 

per thousand fecund females show that if N.S.W. had had a population 

structure like that of England the crude birth rate would have at least 

matched the English rate. The 1833 colonial birth rate per thousand 

26 Gandevia, B., op.cit., pl9. 
27 Figures from Cozhlan, T.A., op.cit., p60. 
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fecund females, ~hen converted to the same population proportions as 

England in 1841, gives a crude rate of 34.7/1000, above the official 

English figure but below the estimates of the true rate of 36-40/1000. 

~nen all the other inhibiting factors, such as the unregistered births 

and the ~omen under and over 45 years of age who were included in the 

nu::::ber of "fecund females", are removed the colonial rate would have 

surpassed that of the home country. The colonists therefore appear to 

have had a genuine basis for their belief in a relatively high birth 

rate, especially based on the early years of the colony compared to the 

sa::::e period in England. This belief lingered on into a period when the 

English birth rate increased to such an extent it almost rivalled the 

colony's rate. The belief was reinforced, as Gandevia points out, by 

the colony's relatively lo~er child death rate. 

The second point that emerged from Table Two was the rising crude 

birth rate during the whole period. The rise is most dramatic between 

1836 and 1841, but it is obvious that it had been rising steadily before 

then. The birth rate per thousand fecund females confirms this, as it 

is not susceptible to the problem of an increasing proportion of women 

anongst the total population. The 1825 and 1828 figures show that the 

rising proportion of women in the population had little real effect on 

the birth rate for both crude rate and rate per thousand fecund females 

rose ~hile the proportion of women in the population dropped. 

Bet~een 1828 and 1833 the rise in the rates is less apparent for 

the increased proportion of wor:len and the inclusion of Catholics produced 

a spurious ris~. The crude rate is influenced by both movements but 

still shm•s a rise over even the "Protestant only" rate of 1828. It iH 

likely then that the birth rate eased somewhat around 1828 as a result 

of the depression of 1828-29 and the influx of large nu~1crs of single 

fer:.ale il::::::.igrants, both bond and free, adding to the female population. 

but not significantly to the nur:-.ber of births. The large increase 

be~een 1836 and 1841 is attributable to the huge number of rn;lrrit:>d 

i.::::r:igrants arriving after 1836 and to the single immigrants of the prt>-

1836 beginning, through ~rriage, to contribute to the numlw r of b 1 rtlltl. 

It ~auld be a pointless exercise to try and wew-wre the overall 

rise; the figures are just too unreliable to allow such a calculat (pn. 

It appears there r:::.ay have been an 80% incre:we in the hi rtlt r<ll£~ betwct-11 



339 

1825 and 1841 (from about 100/1000 fecund females to 180/1000 fecund 

females, from 20/1000 total population to 37/1000 of total population), 

but whatever the figure it greatly outstrips the influences of the 

increasing proportion of fecund women in the population and the intro­

duction of more accurate birth figures. 

B. Child Death Rate 

The general impression gained from contemporary writers and modern -------- - -~--------- -- ~ -
commentators is that the death rate in N.S.W. was below that of England. 

McLeod 28 in 1830 estimated that !_~~ crud~~ death-;.rt~e -~--a~t~l/63,~ 
- .. - ------- ---. --~---------- --------------- ----

15.9/1000, and about 1/75, or 13.3/1000, for the military alone. In 

1894 Coghlan estimated, on the 1817-1819 death figures, that the crude 

rate was about 13/1000. 29 Cumpston, in 1927, using th~ Blue Book figures 

gave a crude rate of 15/1000 in 1829 going down to 12.1 in 1831 and up 

to about 20-21/1000 in 1835-39. 30 All of these rates are considerably 

below the rate of 20 to 23/1000 which then prevailed in England.31 

Cumpston also attempted to det~rmi~ -~he crude child death rate from 

1836, which he put at 32.5/1000 children in 1836. 32 More recently, 

Gandevia attempted a division between child and adult deaths in order 

to determine the child death rate. He places the rate of child deaths 

during 1830-1834 at less than 4/1000 of total population, and in 1834-

1844 at nearly 7/1000 of total population. 33 Again these are rates below 

those of contemporary England. The fundamental problem with all these 
- ---- -- ---- -. ··---

figures is that they are based on the ~~udest- of statistical sources. 
--------- ---- ------ -------- --------. 

Table Four gives all the information that is possible from the 

limited statistics available. The normal practice 9f giving age-sex 
, 

specific mortality rates is impossible as the Blue Book's death figures 
~--

are only divided along sex and adult-child lines. The only rates that 

can be achieved are a sex specific child rate (column 3) for those below 

12 years, a sex specific population rate (column 6) and a crude death 

28 

29 

30 

31 

32 

33 

McLeod, D. (Inspector of Hospitals), Enclosure, Darling to Twiss, 
12/2/1830, HRA, I, xv, p371. 

Coghlan, T.A., op.cit., p60. 

Cumpston, J.H.L. (et al.), op.cit., p66. 

Mitchell, B.R., op.cit., p36. 

Cumpston, J.H.L. (et al.), op.cit., p67. 

Gandevia, B., op.cit., p33. 
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TABLE FOUR 
COMPARATIVE DEATH RATES: NHI SOUTH WALES 

AND ENGLAND AND HALES. 
~- ----

AGE-SEX SPECIFIC ! SEX SPECIFIC CRUDE 

~OPU~ATI~~I DE~~ ~~00 
-- ---,--

POPULATION DEATHS 1000 POPULATION DEATHS 

39,387 611 15.5 
44,643 805 18.0 

5,256 194 36.9 
60,794 1,150 

11 '220 176 15.6 
16,151 345 21.4 

4,931 169 34.3 

43,375 868 17.9 
55,539 1 • 131 20.4 

7.164 263 36.7 
77,096 1,628 

14,550 299 20.5 
21 ,557 497 23.1 

7,007 198 28.3 

- - -
7,777,600 174,00( 22.4 

2,441,800 83,105 34.0 
15,914.100 334000 

- - -
8,136,500 170,00( 20.8 

2,435,450 73,047 29.9 

340 

/1000 

18.9 

21.1 

21.6 

rate for all the population (column 9). These are taken for the census 

years 1833 and 1836, and compared to England in 1841 again because that 

was a census year and the first with enough information to fit into the 

cruder N.S.W. classifications. 

At first Table Four indicates that the reputed healthiness of N.S.W., 

its lower death rate especially, is as much in question as the reputedly 

high birth rate. Propagandizing colonists appear to have been as prone at 

The England and Wales rates were calculated thus: --
Age Population Age Population Death Number of 

Group Group Rate Deaths 

0 - 4 1,048,400 0 - 4 1,048,400 68.4 71,710 

Male 5 - 9 953,200 5 - 9 953,200 9.6 9,150 

10-14 880,400 10-12 440,200 
2,441,800 

5.1 _L_?~i 
83,105 

0 - 4 1,059,900 0 - 4 1,057,900 58.6 61,993 

Female 5 - 9 951 ,700 5 - 9 951 ,700 9.2 8,755 

10-14 851,700 10-12 425,850 5.4 __bf~J.... 
2,435,450 73,047 

i) Populations of age groups for each sex were found (Column 1) 
ii) 10-14 age groups divided by two to give approximate number of children 10-12. Necessary 

because the N.S.W. figures place 12 and 13 year olds with the adults. (Column 4) 

iii) Column 4 totalled to give approximate number of male and female children in 0 - 12 

age group. 
iv) Age-sex specific death rates found for each age-sex group. (Column 5) 
v) Number of deaths in each age-sex group found by multiplying Column 4 by Column 5 

and dividing by 1 ,000. (Column 6) 

\ 
vi) Number of deaths totalled to give approximate number of child deaths. 

Total Column 6 x 1,000 
\ vii) Crude death rate= Total Column 4 

Figures from Mitchell, B.R. op. cit. pps 12, 34, 38, 40; N.S.W. Blue Books 1833, 1836. 
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underestimating the colony's mortality as they were in overestimating 

its fecundity. It is also possible that the alleged rise in child and 

adult mortality between 1833 and 1836 did not take place, or was merely 

a product of more accurate statistics. Closer examination, however, 

needs to be made before these conclusions can be proved or disproved. 

Observers of the two populations were probably influenced by their 

experience of the child death rate in England and the relatively happier 

situation in N.S.W .• The commentators would have been judging on impressions 

and the lack of fatal epidemics in N.S.W., especially in the institutions, 

may have created a favourable impression. It is also probable that many 

carne from urban areas of England (or from India where the situation was 

even worse), areas not reflected in the official figures, but likely to 

deeply impress the interested observer. When comparing N.S.W. to England 

they probably remembered only the worst of England and the best of N.S.W .• 

I have already mentioned the argument that the N.S.W. figures while 

underestimating the death rate did so to a lesser degree than that of 

England. Most of that underestimation, it was argued, would have been 

the result of adult male deaths being unrecorded and it is unlikely that 

the child rate, especially after Catholics were included in 1833, would 

have been greatly erroneous. This contrasts with the situation in England 

where the errors were most profound amongst children. Birth rates and 

childdeaths (especially infant mortality) were regarded as the most 

inaccurate of all the English vital statistics. Because the colonial 

situation was more accurately reflected in the figures while the horne 

situation was not, the figures are deceptively similar. In reality, if 

the·estirnates of Glass and Krause are accepted, the child death rate in 

England (42/1000 for boys and 37/1000 for girls) is six to seven per 

thousand higher than the colony's rates. 

Another factor which has contributed to the apparent closeness of 

these figures is the much higher proportion of very young, and hence 

vulnerable, children in the colony's child population during the late 

30s and early 40s. In N.S.W. in 1828 under two year olds made up only 

27.9% of the under seven year olds, while in 1841 they represented 36.7%. 

In England in 1841 under twos represented 29.2% of the under sevens. To 

overcome this problem, caused by a rapid increase in the colonial 



N.S.W. 

E.& w. 

TABLE FIVE 
CHILD DEATHS AS A 

PROPORTION OF BIRTHS· 1829-1836 

BIRTHS CHILD PROPORTION 
DEATHS OF BIRTHS 

1829 680 140 20.6 
1831 879 118 13.4 
1833 1,560 363 23.3 
1836 2,120 461 21.7 
1841 512,000 156' 100 30.5 
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birthrate, one has to try and compare child deaths as a proportion of 

births (Table Five). The N.S.W. average for the years 1829-1836 is 

about 20% while in England the average was around 32%; a very significant 

difference. 

The birth/death ratio is probably a more accurate measure of the 

death rate as the same class and proportion of parents would have 

registered their children's births as well as their deaths. The figures 

when compared to each other are thus a good indication of the proportion 

of all but the very lowest class children (especially in England) surviv­

ing infancy. The position amongst the lower classes was probably worse, 

but in N.S.W. they were disproportionately underrepresented in the ranks 

of families with children, so the N.S.W. figures are probably more favour­

able. The English figures also include 13 and 14 year olds, relatively 

few of whom died while they added significantly to the numbers of child­

ren ~nd therefore lowered the ratio. 

In an attempt to gain some idea of the infant mortality rate, to 

compare with Glass's estimate of an English rate of 147-152/1000 births, 

a sample of 162 families, which included 740 recorded births, was taken 

from the Mutch Index. 59% of the families had lost no children but very 

few (only 38%) families with six or more children had not lost a child. 

The average number of births in the families who had not lost a child 

was 4.0 compared to an average of 5.3 for families who had lost a child. 

Of the 740 births 82 deaths were recorded giving a rate of 110/1000. 

As the error rate in the Mutch Index is higher for births than for 

deaths the real rate may have been lower. 
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TABLE SIX 
0 - 4 AGE STRUCTURE· 1828 

AGES YEARS) 
<1 1 2 3 4 

MALE TOTAL 239 285 298 267 268 
IMMIGRANTS 2 6 6 8 16 
TOTAL 212 256 276 274 260 

FEMALE IMMIGRANTS 2 9 6 10 12 

TOTALS 451 541 574 541 528 
4 15 12 18 28 

One of the demographic features of N.S.W. in 1828, the even number 

of children in each age group up to about 4 years, supports the contempor­

ary view. Child immigration and an increasing birth rate could effect 

this but child immigrants were a negligible influence and the birth rate 

was probably stable if not falling at the time of the 1828 census (Table 

Six). It is more difficult to see if this continues into the 1830s. 

A detailed age breakdown is not available from the 1841 census. The 

best it can offer is a division into under twos and two to six year olds. 

There seems little doubt, then, that the child death rate in N.S.W. 

was lower than in England. It is impossible to measure the difference 

due to the inadequacy of the statistics, but it was obviously sufficient 

to prompt contemporaries to comment most favourably on the healthiness 

and fecundity of the colony. 

The second question requiring closer examination is the belief that 

child mortality rose in the second half of the 1830s. If it did rise, 

wheq did it rise, by how much did it rise, and why was there so little 

comment by contemporaries upon the increase? Gandevia proposes a rise 

from 4/1000 of total population in 1830-33 to 7/1000 of total population 

in 1834-44,34 but this is a dubious method for measuring child deaths 

given the inaccuracy in adult male death rates (shown by the anomaly of 

a higher female death rate) and the atypical population structure of 

N.s.w •. It also takes no account of any increase in the proportion of 

children in the population. Using this method certainly shows N.S.W. 

in a good light as the same method yields a child mortality rate of 

9.7/1000 of total population on the 1841 English and Welsh figures, yet 

the proportion of children under 14 in N.S.W. in 1836 was only about 20% 

34 Gandevia, B., op.cit., p33. 



of total population compared to 34.2% in England in 1841. I am also 

not sure how Gandevia arrived at these ratios for using the figures 

available to me (and presumably the same as those used by Gandevia) 
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gives a rate of 3.4/1000 of total population (and 4.9/1000 of total 

Protestant population) in 1829, 5.9/1000 in 1833, and 5.9/1000 in 1836. 

Obviously the very high figures for 1840-43, 9.3/1000 in 1841 for example, 

when the proportion of children in the population reached 25.5% have 

influenced the earlier figures. These figures do not validly indicate 

a rise in the death rate. Table Four also does not indi~ate a rise 

between 1833 and 1836. 

A more reliable method of checking increases in death rates is to 

check for an increase in the child deaths per thousand children. The 

figures that we can glean from the information available (Table Seven) 

show a marked decline in both child mortality and crude death rates 

after 1841, an erratic rate between 1833-1837, with an average of 

33.1/1000, and an unknown rate before 1832. These figures, however, 

have obvious flaws. The differences between the rate in 1834, 1835, 

and 1836 seem to indicate that some 1834 deaths were carried over into 

the 1835 figures. As another, more serious, example, Cumpston gives 

child mortality figures of 32.2/1000 in 1839, 26.7/1000 in 1840, and 

finally 28.4/1000 (compared to my 37/1000) in 1841. 35 If Cumpston is 

correct then the mid 1830s would appear to have been the worst period 

of child deaths for many decades. The reason for the discrepancy between 

his figures and mine is that the Blue Books give the figures quoted in 

Table Seven while Cumpston uses E. Deas Thompson's figures which have 

66 £ewer child deaths than those in Table Seven. His population estim­

ates for 1839-41 are also too large. Cumpston uses a child population 

as at 31/12/1841 of 40,649 but the October 1841 census shows only 33,058 

children under 14, a number that Cumpston exceeds in his 1840 estimate. 

The 1841 figures are also compared to the earlier censii which did not 

classify 12 and 13 year olds as children. While proportionally few 12 

and 13 year olds would have died, these age groups added to the numbers 

of children, making the rates considerably lower than they should be for 

the sake of comparison. Using Cumpston's death numbers and the census 

35 Cumpston, J.H.L., ~tal.), op.cit., p67. 
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TABLE SEVEN 

DEATH RATES N S W · 1825 - 1845 . . .. 
YEAR CHILD CHILD DEATH RATE TOTAL CRUDE 

NUMBERS DEATHS /1000 CHILDRH DEATHS DEATH RATE 
16.2x 

1825 - - - 502 23.1° 

1828 - - - 593 l6.2x 

23.4° 
6,400* 21.8 15.0x 

1829 4,480* 140 31.25 615 20.5° 
1833 10' 187 363 35.6 1,150 18.9 

1834 11 ,640* 302 25.9 1,164 17.6 

1835 12,640* 489/t 38.6 1,453 20.4 
1836 14' 171 461 32.5 1,628 21.1 

1837 16,800* 559 33.3 1,799 20.8 

1841 33,058 1,223 37.0 2,543 19.4 

1843 - 1 '115 20.7 2,293 13.5 

1845L - - - 2,128 11.3 

- 803 11.4 1,787 9.5 

*Estimate. x Based on total population. o Based on Protestant 
population. # Possible carry over of some 1834 deaths. z Cumpston 
gives alternate figures. 

population gives a figure of 34.9/1000, comparable with those of the mid 

1830s. One would expect a figure of around 37/1000 if the 12 and 13 year 

olds were excluded. 

It appears that there was a rise in the child death rate in the late 

1830s and early 1840s and one would expect this given the extremely harsh 

economic depression of 1838-42, the social and physical dislocation of 

massive immigration (which doubled the population in five years) and the 

increase in the proportion of under twos in the under seven population. 

The only indication of a rise taking place between the 1820s and the 

early 1830s is the ambivalent 1829 figures. Even the "Protestant only" 

figure for 1829 is below the average for 1833-1837 (33.1/lOOO)but it is 

difficult to know if 1829 was typical of the 1820s. One would expect 

1829 to have been a bad year for infant deaths for it was in the midst 

of a depression. Indeed the raw number of child deaths in that year was 

not exceeded until 1832. Additionally, the population pyr;tmid from the 

1828 census shows a narrow base of under ones, an indication of a lower 

birth rate and/or a higher death rate for the year 1828, a lH'tht th;tt 
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probably continued into 1829 when only 50 births more than those 

recorded in 1828 are listed (followed by a leap of 200 births between 

1829 and 1831). On the other hand the crude death rate for that year 

is significantly lower than previous and following years. However 

the proportion of child deaths among total deaths is slightly higher 

than one would expect given the small proportion of children in the 

population (Table Eight)~· 

The only other estimate for years earlier than 1829 has been made 

by Gandevia on the 1793-1800 period when a total of 204 children died. 

The available information is insufficient to allow a conversion into a 

ratio of deaths/1000 children but this figure was about 20% of the 

number of births, slightly below the average of the 1828-33 period.36 

The conclusion appears to be that the death rate per thousand children 

in 1829 was probably higher than average for the late 1820s. 

If this is correct then it is highly probable that the late 1820s 

had a child death rate of at least 27-29/1000 children and that a 

substantial rise in child mortality took place between 1828-1832 and 

1833-1837. This is supported by the increased proportion of infant 

deaths amongst total deaths. The proportion of child deaths in total 

deaths is rather erratic but the average of 1829 and 1831-32 is 23.6%, 

well below the 1833-37 average of 33.1% and only half the 48.1% of 1841. 

36 

YEAR 

~.829 

1831 
1832 
1833 
1834 

1835 
1836 
1837 
1841 

TABLE EIGHT 
CHILD DEATHS AS 

PROPORTION OF TOTAL DEATHS 
CHILD DEATHS CHILDREN AS 
AS PERCENTAGE PERCENTAGE OF 
OF TOTAL DEATHS TOTAL POPULATION 

22.7 15.7 

20.3 -
27.8 -
31.5 16.7 

25.9 -
33.6 -
28.3 18.0 

31.1 -
48.1 25.25 

Gandevia, B., op.cit., p30. 



347 

These increases seem to indicate a substantial increase in the child 

death rate between 1828 and 1833.. Between 1829 and 1841 the proportion 

of children in the population rose by less than ten percentage points 

(a 66% increase) while their proportion of total deaths rose by over 25 

percentage points (a 113% increase), (Table Eight). The seriousness 

of this rise is alleviated to some extent by the disproportionate increase 

of under twos in the child population (27.9% of under sevens in 1828 to 

36.7% in 1841) and by the declining proportion of over 45s in the adult 

population (from 15.~of total population in 1828 to 9.1% in 1H41). 

These points do not entirely destroy the validity of the conclusion that 

a rise in child mortality did take place. 

The crude death rate also appears to have risen in the early 

1830s although using the "Protestant only" figures for 1825-28 shows 

that it may have fallen. Any increase in the crude rate seems to have 

been due to the increasing proportion of child deaths amongst total 

deaths and the increase in the child mortality rates. Two conflicting 

movements in the adult rate, especially the male rate, had the effect 

of cancelling each other out to a large extent, allowing the increase 

in child mortality to have an exaggerated effect on the crude death 

rate. The first movement was towards greater accuracy in the numbers 

of deaths with the inclusion of Catholic deaths in the official figures. 

The death rate is a ratio of deaths to population and while one side of 

the ratio (population) was always reasonably well known and always 

included Catholics the other (deaths) was not well known nor always 

included Cathclics. When Catholics were included in the death figures 

the raw numbers should have risen, the population stayed the same, and 

the ratio worsened. Unfortunately while this was happening one major 

contributor to their inaccuracy worsened. The death of single men 

continued to be badly recorded and probably got worse as the proportion 

of men in outback areas increased. It is also possible that part of 

the dramatic decrease in the 1840s is due to an increase in the inaccuracy 

of these registrations as settlement spread more thinly in the country, 

as families instead of just single men became pioneers and as towns became 

too large and irreligious for the parish system to adequately cover. 

It appears probable that the adult rate remained steady throughout the 

whole period 1820-1841 although highly doubtful that it was at the level 

suggested by the figures in Table Seven. 
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3ecause the increase in child mortality appears to be the major 

contributor to the increase in the crude rate one cannot agree with 

C~=?ston's conclusion ''that the trend •.. was dependent on factors 

involved in the stabilisation of the population rather than on the 

incidence of epidecic disease-"37 Certainly,massive immigration caused 

social dislocation and an increase in child mortality but the major 
·-- -·- --

reason for the increase was undoubtedly the introduction of influenza 
I 

a::d • .. -:wo:;oing coq;h in the 1820s and measles and "n~ti~e pox" in the- . 

1830s. All claioed victii:lS although none caused c~t~~~~-;phi"C--ios;es -
-- ' . 

nothing co::::pared to the 60 colon_i~l bom_children, sons and daughters 

of the disgraced ~;ew South ~iales Corp~ who d:i.ed within a fortnight, of 

each other during a neasles outbreak in the severe English wint~r of 
~>< d1seases 

1810-1811.""" The" were, ho..,.·ever, endemic enough to raise ch~!..4 ,mort-
- - ~------------ ----- --- -

ality to De~ colonial heights. 

As we caJnot accept the death figures at their face value the 

cagnitude of the increase in infant mortality is difficult to assess. 

It see=s unlikely that Gandevia's 75% increase, from 4/1000 to 7/1000 

of total population, is correct or that such an increase would have 

gone unnoticed or U.."'lnoted. If we take as our lowest figure the middle 

of the 1829 range (26.5/1000) and 1~41 as the highest rate (37/1000) 

the rise is 10.5/1000 or about 40%. This is still a dramatic increase and 

it see:!:S incredible that it went unnoted. For example there is no 

::::.ention of an increase in th€ death rate in the Petition, the Report, 

or the !"..i.nutes of the Select Committee on Distressed Mechanics in 1843. 

There is cuch talk of the distress to families, of near sturvution, und 

of eviction but no r:.ention is made, and it surely would have been a 

telling point for the petitioners, of an increase in child mortulity. 39 

There are several reasons why the increased death rute was not 

nentioned. The first is that the increase was gradual and not markeJ by 

37 Cu:::pston, J.H.L., "Public Health in Australia; Tho Second Period, 
1830 to 1850", !(edical Journal of Australia, 1931, I, p594. 

Robinson, P., "The Hatch and Brood of Timt~: Ht>creating u Generation, 
Parents and Children, !\ew South Wales, 1788-1828", llnp11blttihed l'uper, 
~\ZAP~S Conference, 1979, pS. 

Ee?ort from the Select Con'llitt£•e on tile Pt>t!.!:..f~~_l_ln __ j)_lti_t_!~::>_>:;c•t 
!·~echa:1ics and Labourer~> with the Ninutc•s of l<vt_d~n_c_e_Ll_t_~. pp7l7-5l. 
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any spectacular epidemic outbreaks. The second is that the new rate 

was one that was acceptable to the new majority in N.S.W. - the free 

and bond immigrants of post 1835 - and one that was comparable to 

that which they had left behind in England. The huge majority of 

~e~v- South Welshmen and women in the late 1830s and early 1840s would 

have been unaware of the conditions prevailing in the colony in the 

1820s. It is interesting to note that most of the comments about the 

healthiness of N.S.W. carne from observers of the 1820s and of the 

latter half of the 1840s. 
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A. The Civil Establishment. 

The Civil Establishment consists of all the individuals and 

positions listed in the Blue Book for 1828. 1 All schoolteachers and 
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all clerks were added for they did not fit neatly into other categories 

and the great majority were employed by Government. Amongst the Civil 

Establishment the per annum wage ranged from the lowest paid constable's 

£36/12/0 to the Governor's princely £4,200. About a third of the 

families in the group belonged to the high Civil Establishment; the 

clergy, the judiciary, and the well paid administrative positions. 

The rest belonged to the lower echelon such as the police, the clerks, 

the schoolteachers, and the lesser law functionaries. 58% of the higc 

establishment listed substantial landholdings, but about only a quarter of 

the lower group had landholdings ranging from a few acres to substantial 

grants. In the majority of all families in the Civil Establishment the 

husband received a wage of £100 per annum or more. This should have 

allowed the greater proportion of their dependants to be supported by 

the breadwinner alone without the need for the younger children to 

participate in family income supplementation. 

This is certainly true for the higher class members of the Civil 

Establishment. Alexander Balcombe, 17, the only unemployed son of 

William Balcombe, the Colonial Treasurer, would not have been deprived 

on his father's £1,250 per annum wage and 6,560 acre farm. More 

modestly, Peter Louis Berni, a draftsman in the Surveyor General's 

Office, should have supported adequately his wife and one child on his 

wag~ of £150 per annum. Those breadwinners who depended on fees 

received for duties rendered were more liable to anxiety. There were 

some plum positions but others were less secure and regular. William 

Wilkins, the Cryer of the Phillip Street Court, received fees amounting 

to £341/10/6 in 1828, far outstripping his wage of £25. No doubt his 

young de facto, Ann Pilkington, and their three children would have 

survived quite reasonably on this amount. 

The constabulary seems to have been one of the most insecure 

positions. Edward and Elizabeth Arnfield had tu support seven children 

1 Blue Book of Statistics 1828, f£41 et s~q. 
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on his constable's wage of £41/3/6 per annum. In fact his wage was 

insufficient to support even his wife. Some relief was available for 

he lived at Windsor and some of his costs, especially his rent, would 

have been much lower. The police in Sydney were consequently paid more 

than their country counterparts. Even with his five cattle providing 

milk, butter, cheese and some supplementary income, he would have found 

it extremely difficult to survive. Constables were also provided with 

'clothing and paid bonuses of four or eight dollars (£1 - £2) for the 

apprehension of runaway convicts.2 It is little wonder, therefore, 

that we find his eldest son, George (13), listed as a hocseservant to 

Mr. Badgery of Sutton Forest while his eldest daughter, Rebecca (15), 

is entered as a servant to James Wittmont of Sydney. Relieved of the 

maintenance of two of his children and with some expenditure cuts he 

may have been able to support the remaining five children. No doubt 

many of the other constables would have been in the same position as 

Edward Arnfield, even if they did not have that number of children. 

Schoolteachers~ because most were supported by the Government, are 
--- --·-- -- . 

also included in the Civil Establishment and occupied a rung only margin-

ally above that of the constables. Most were paid £40 per annum and 

their wives, if they assisted with the teaching, were granted another 

£10 per annum. On top of this they received 3d per week for each 

scholar they taught. Some, like John and Harriet Edney the school­

teachers at Windsor~were well provided for. They received £50 in wages 

and, with a school attendance of 50 pupils, another £30 or so a year. 

This probably would have covered the cost of maintaining his very young 

family of three but his load was lightened even further by the con­

tribution made by his father and younger sister. John Edney (Sn) had 

400 acres with 22 acres under cultivation and 12 cattle. Their combined 

income would have comfortably supported the three adults and four child-

) 

ren. Others with large families, would have found the task more 

difficult. Matthew and Mary Hughes of Richmond received £50 and £10 

I per annum and they taught 31 pupils for which they received another 

£22/10/0. He was hardly in a position to support his nine children. 

2 F. Rossi: Report on Police, Enclosure No 1, Darling to Bathurst, 
15/12/1826, HRA, I, xii, pp679-685. 
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the eldest of 'vhom was 18 and the youngest just three months. It 

appears that they all stayed at home for none are listed separately. 

Hughes was fortunate, as were many others in the Civil Establishment, 

in having 16 acres all under cultivation and sufficient to run three 

horses and 51 cattle. With the advantages of this land and cattle 

providing acco~~odation, foodstuffs and some supplementary income 

there would not have been much trouble supporting his family even if 

in a very modest fashion. It is highly probable that his four eldest 

daughters engaged in a little needlework and other piecework. 

I 
It would appear that the great majority of the ten percent of 

the colony's children who belonged to families in this occupational 

group were well secured against poverty and forced early employment. 

1 
Possibly the 15% of children in this group (0.7% of the total child 

population) who belonged to families with seven or more children, and 

some of those in smaller families who belonged to the lower echelons 

of the establishment, would have had to pull their weight. Many of the 

poorer families probably depended as did the Arnfield and the Hughes 

families, on the labour of the children to either supplement the family 

income by piecework, service, or by looking after the small farm while 

the father fulfilled his official duties. 

B. The Merchants and Professionals. 

The smallest group on the occupational scale, the Merchants and 

) the Professionals, were probably in an even better position to maintain 

f their children than the better paid Civil Establishment. The early 

\history of the colony, and the 1830s especially, are marked by the 

bitter outpourings of landholders against the emancipated element in 

this category who were considered to be the most wealthy but the least 

worthy element in the colony. This occupational category had the 

highest average number of children per family in the colony: 4.2 child­

ren per family compared to the colonial average of 2.8. 65% of child­

ren in this category lived in families of four or more children compared 

to the colonial average of about 51%, and twice the colonial average 

(26% compared to 13%) lived in families of seven or more. There appears 

little doubt that these children would have been adequately sustained 

even in the largest of families. 
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Many of the professionals, especially surgeons, were in govern­

ment positions and part of the Civil Establishment but were allowed a 

certain amount of private practice. For example, the surgeons' pay 

varied but the usual was £182 per annum and this, with their private 

income,would have adequately covered the expenses of a large family. 

The position of self ernplcyed professionals a..."ld merchants,is harder to 

assess than those employed by government. Their fortunes were closely 

tuned to that of the colony as a whole and fluctuated quite wildly. 

The example of W.C. Wentworth is probably the best known and illust­

rative. But while their fortunes fluctuated they never fell to the 

level where deprivation jeopardized the sustenance of their families. 

The fortunes of many waxed and waned in relation to their property 

investments rather than their professional or merchant activity. Many 

in this group were very large-=--landholders. John Dickson, the miller 

and brewer, is listed in the 1828 census as ow~ing 17,000 acres thus 

making him one of the largest property owners of the time. His five 

children and de-facto wife were hardly in poverty. George Allen, the 

solicitor, had little difficulty in supporting the ten of his children 

who survived infancy. Allen's reputed austerity was no doubt partly 

due to the need for careful management to support such a large family 

but no child lacked what he thought was best. 3 

( 

Some members of this occupational group were not well insulated 

against economic troubles, or the change in government policy after the 

Bigge report, because of their civil status and their personal failings. 

Francis Greenway's fortunes waned after the departure of Macquarie 

because of his emancipist status, the less of his government position 

and his dilatory, indolent and neglectful nature. He found little 

private work after 1828 and his sizeable but marshy and poor quality 

land grant did little to assist him to support his family of seven 

children.4 

I 
When economic ills arrived, however, it was often a case of not 

being able to live in the manner to which the family was accustomed, 

often exacerbated by the refusal of the husband to accept a lesser 

position, rather than genuine deprivation. As with the majority of 

3 

4 

G.W. Allen, Early Georgian: Extracts from the Journal of George 
Allen (1800-1877),Sydney, 1958. 

~' 1, pp470-472, Havard, W.L., "Francis Hot-Jard Greem:ay, Mac-
quarie's Architect." in .TRAHC:: ??f1) 1a·u .. __ ,..,.., ·~~ 



355 

children of the Civil Establishment the 2.5% of the child population 

belonging to families in this occupational category, barring absolute 

i financial disasters, were well insulated from poverty and forced early 

employment. 

C. The Landholders. 

Turning to the landholders presents even greater difficulties in 

assessing the economic viability of the family. Many landholders 

operated a minimal cash economy. The larger de.;lt through not~sof 

credit and the smaller depended as much as possible on self-sufficiency. 

Their farms would have provided them with basic accommodation and produce 

and the smaller landholders would have supplemented this by some cash __ _ 
-~---~-·- ~---··-- ---·------------~-- --. 

crops or the sale of animal produce such as eggs, milk, ch-eese ~---butter 
--

and pork. No doubt some bartering was involved. 5 Even amongst the 
-~-~--- -·· 

-landed elite the barter system was employed.6 

The common opinion seems to have been that few settlers with less 

than 50 acres-wcnild or could survive, while those on a little more had 

to maintain strict economies to prosper. Bigge, in his report, wrote 

While some [of the emancipist settler~have extended -
their possessions by purchase and have considerable 
stock, the occupiers of the smaller Tenements appear 
to me to be in a very abject state of Poverty. 7 

As for the long term prospects of this particular class he wrote:\ 

5 

6 

7 

8 

For the ordinary class of settlers, to whom sixty J 
acres of land are usually allotted, the prospect ' 
afforced by this calculation is in very many cases 
a forbidding one. It supposes industrious habits, 
some portion of agricultural knowledge and the 
application of the annual savings to the purchase 
of agricultural implements, buildings, and lastly 
the operation of a steady demand for produce. 8 

As for example, during the 1828 recession when one shop accepted 
payment in wheat for produce at that establishment, SG, 1/8/1828, 
4 (c). 

Christiana Blomfield speaking in 1830 about her boys' school fees, 
wrote: 

We pay £40 a year for each of the boys, that is to 
say, we supply Mr. Wilkinson with the produce of our 
farm to that amount, for money is not to be had in 
these days. 

C. Blomfield to L. Edwards, Dagworth, 2/4/1830; C.E. Blomfield, 
Memoirs of the Blomfield Family, Armidale, (N.D.) p58. 

Bigge, Agriculture and Trade, Report, f35. 

~, ff87-88. 
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The conviction amongst middle class observers was that few 

emancipists possessed these qualities. Cunningham dismissed three 

quarters of the emancipists as answering to the motto "Dum Vivimus 

Vivamus"; not at all conducive to the frugality and regularity demanded 

by the conditions set out by Bigge. Some indication, however, of their 

bias can be gained from Cunningham's next words: 

Disastrous as the course of these individuals has 
generally been to themselves, yet they have undoubt­
edly conferred considerable benefits upon the public, 
supplying as they have done, our markets with abund­
ance of fruit, vegetables, pigs,poultry, and other 
second rate substantials, which the wealthy settlers 
will not condescend to rear •.• 9 

It seems strange that considerable benefit could have been con­

ferred upon the general public without some benefit accruing to the 

producers. It appears doubtful that these benefits would have been 

dissipated by three quarters of the settlers as soon as they received 

them. The clue to the reason behind this attitude may be the use of 

the term "second rate substantials". Obviously, Cunningham, Bigge and 

the wealthy settlers scorned this mixed farming and concentrated upon 

the production of quality staples such as wheat or wool. Their attitude 

towards the emancipist settlers was therefore a mingling of scorn and 

disgust at the supposed waste of valuable land. Michael Roe has there­

fore concluded: 

9 

10 

Nevertheless it would seem reasonable to suspect 
that Bigge's sympathy with the large land-owners, 
naturally hostile to any policy of small scale 
grants, led him to exaggerate the destitution of 
the ordinary man on the land. Perhaps his concept 
of what constituted a decent standard of liviny 
was quite irrelevant to working-class reality. 0 

P. Cunningham, 
pp179-80. 

Two Years in New South Wales, (London, 1827), 1966, 

M. Roe, "Colonial Society in Embryo", HS, 7(26), May 1956~ p159. 
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This lack of recognition of mixed, and basically subsistence, 

farming is well illustrated in Oxley's submission to Bigge (which 

formed the basis for much of Bigge's opinion and recommendations) on 

the expenditure and income one could expect from a new 50 acre farm.11 

The major component in Oxley's prohibitively expensive estimate of 

establishing a farm was the cost of labour. For the three year estab­

lishment period labour costs amounted to £314/13/2 of which the land­

holder himself contributed only £45 worth. This £15 per annum saving 

on labour see~£ as conservative as the labour costs seem exaggerated 

and probably reflects a gentleman's reticence to involve himself in 

anything but marketing. It would not have reflected the case of a 

small landholder who, with his family, would have contributed the major 

share of all labour. 

From contemporary evidence available on farming on a small scale 

the only assistance most settlers s~ught was during harvest, and the 

procedures itemized by Oxley were often either done on a reduced scale 

or bypassed.1 2 Oxley also adds only a few pounds per year to the value 

of the farm from the sale of poultry and eggs, a~d makes no mention of 

the sale of vegetables, fruit, pigs, milk and other dairy produce (from 

goats or cows), and other livestock by-products. He thus neglected 

several of the chief sources of a small settler's income. As Cunningham 

pointed out the respectable settlers, such as Oxley, would not deign to 

consider these items legitimate farm produce. 

For a man who was seeking merely to maintain his family and not 

to ~ake a large profit, landholding, even on the smallest scale, held 

11 

12 

Bigge, Agriculture and Trade, Evidence, ffl68 et seq. For the first 
year Oxley estimated that felling sixteen acres of its trees, stump­
ing, burning off, plowing, thrice sowing ten acres with maize, pull­
ing, husking and marketing the last crop would cost £71/5/-. Of 
this only £12, the cost of the maize seed, was a capital cost. The 
rest was the cost of the labour involved. Profits he lists as £60 
for the maize crop and £17/4/- from the free government stores for 
six months. This gave a surplus (not a loss as Bigge reports) of 
£5/19/- for the first year. Agriculture and Trade, Report, f67. 
Similar costs and profits continue for the next two years by which 
time all the 50 acres would be tillable. Under rotational cropping 
the farm would then be returning about £60 per annum profit. 

See for example the lively account in James Tucker's Ralph Rashleigh, 
Sydney, 1975, ppl00-107. 
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many attractions. This is evident to the settlers themselves for 

Bigge notes that much exertion and persuasion was used to entice the 

small settlers living in a "very abject state of Poverty" to move from 

their floodprone Hawkesbury River properties "but either from inability 

to construct neT.r habitations or from unwillingness to leave their old 

ones the lower class of settlers have in very few instances taken 

advantage of these offers. ".13 If one looks at the list of requirements 

for subsistence level family maintenance both rent and fuel can be 

virtually eliminated, removing two of the most expensive items from 

the budget. Grantees were subject to "quit rents" of 3/- per annum 

for every 20 acres, but they were rarely collected thus those on grants 

avoided this cost entirely. Tenants were less fortunate. In the rich 

Hawkesbury Valley they were expected to pay 20/- per acre on a five 

year lease but considerably less in other areas.l 4 Even so this burden 

negated in full, or part, one of the greatest advantages of landholding. 

The other great advantage was the self provision of much of the 

foodstuffs and other items. Sugar, salt, clothing and bedding would 

still have had to be bought but the rest, or substitutes, could have 

been provided, at least in part, from even the smallest plot. Similarly 

many of the additional items on the more realistic budget, other than 

tobacco and drink, could have been supplied by even a small farm. Even 

some of the excluded items could be produced or substituted. Furniture 

and bedding could be made from the same materials as the house-slabs 

cut from the farm. An exchange between correspondents in the Gazette 

of 1824 reveals that, among the small settlers, home made skin and 

leather goods were often substituted for cloth, straw hats for cloth 

hats, and children were thus "most homely attired" . 15 

It seems doubtful that this self-provision would have amounted to 

much more than the equivalent of the board and lodging provided by 

employers. It would be safe to say that a landholder with a wife and 

three children would have had to depend on a cash surplus of about £28 

13 

14 

15 

Agriculture and Trade, Report, f35. 

Bigge, Agriculture and Trade, Report, ff38-39. 

SG, 22/1/1824, 4(b) and 29/1/1824, 3(a-b). 

,-
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per annum to sustain his family and about £38 per annum to live real­

istically. On Oxley's figures, ellowing £28 cost for additional labour 

during harvest and £4 for the seed, ten acres of good maize at 4/- a 

bushel, or seventeen and a half acres of poor wheat (or eight acres of 

good wheat) at 7/6 a bushel would nearly have provided this cash 

r~quirement. 

I 
The larger the family the larger the farm required to cover the 

food needs of the family and the less land available for a cash crop. 

A family of three children required about 26 bushels of wheat a year, 

about two acres of average wheat, to give it the equivalent amount of 

bread given in rations by employers. 18 pounds of meat a week (936 lbs 

per year) was at least three or four cows or nearly a dozen small pigs 

a year. To raise livestock required feed, often maize grown on the 

farm itself, further reducing the crop available for sale. It therefore 

appears likely that the proceeds alone of even a well managed property 

of less than 25 acres could not have supported a family of more than 

two or three children while that of 50 acres could have supported a 

family of three or four children. 

I 
To those on plots too small to provide for their family, and there 

were many, the only option was for the landholder to hire himself out 

_as a labourer of one sort or another to provide the cash income. 

/ Nearly a quarter of those included as small landholders, most usually 

those with less than twenty five acres, listed themselves as having a 

second occupation, normally as a labourer or a mechanic. Even in this 

ca~e the landholding family was at an advantage as the labourer's 

yearly wage of about £34 very nearly covered the required amount. 

With these advantages to family maintenance, and the advantages 

of having children to lessen the need for hired labour, it is little 

wonder that this occupational category contained 38.3% of all children 

living with their families, 41.85% of children living in families of 

four or more, and 37.8% of children living in families with seven or 

more children. The figures are even more dramatic if the small land­

holders are excluded. Large and medium landholders, who constituted 

only 5.9% of the free male population, had 17.7% of all children, 

22.5% of children in families of four or more, and 33.3% of children 

in families of seven or more. 
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i) Large Landholder~ 

239 families were listed in the 1828 census as large landholders, 

th~t is with more than 500 acres. 204 of these families had child­

ren. They had an average of 3.1 children, slightly more than the 

colonial average, 60.2% of the children lived in families of four 

or more children and 18.2% in families of seven or more children. 

Many of these property holders, especially the largest ones with 

many thousands of acres, were engaged in other business ventures 

or government positions but listed themselves primarily as land­

holders. 

I There is little doubt that the children of this group were well 

looked after. Few would have been forced into early employment. 

They probably assisted in the management of the farm only after 

fairly extensive schooling either at private schools, public schools, 

or at home. For example Jane Cox in her Reminiscences wrote "I 

had very good Helpmates, but they [her daughters] never went into 

the Kitchen until they were past 20 years. ".16 

George Best is a man representative of the lower status side of 

the established large landholders and about whom we know a little. 

Transported to the colony for life in 1792 he married his wife, 

also a convict transported for seven years in 1796, in 1797-8. 

He was given an absolute pardon, granted 30 acres by Hunter, 60 

acres by Macquarie, had increased his land by purchase to 455 acres 

when interviewed by Bigge in 1820, and to 805 acres by the 1828 

census. He had nine children, two girls and seven boys. B"y 1828 

five are still listed as living with him, one daughter and four 

sons aged between 20 and 13 years. Two of his sons had been educated 

at a mission school and his other sons by a hired schoolmaster at 

home. His daughters had gone to school in Sydney. One daughter and 

one son were married. His eldest son had been granted 60 acres by 

Macquarie and by 1828 had purchased another 150 acres, was married 

to a colonial born girl and had four children aged 10 to 5 years. 

What is most illustrative is the assistance that Gt.'orgc was able 

to give his daughter when she married in 1820, a sure sign that he 

was well able to support his family even when h<' had less tlwn 500 

16 "Reminiscences of Jane Marin Cox. Etc.". in 1\ronkq M:lntt...:•·rf "t ~• :\ 
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acres. He explained to Bigge that his daughter had married one 

of his convicts. 

They live on my son's farm. The young man was 
attached to my Daughter & she to him, & I was 
induced to consent to their marriage. He has 
behaved very well & is now living on a small piece 
of land belonging to my eldest son - I built him 
a house & found him his Provisions at first & now 
he finds himself and I have let him have one of 
my Government men.17 

Contrast this with Darling's note to Huskisson in 1828 about 

the inability of the respectable class to supply dowries for their 

daughters. 

There are at this moment several large families of 
Daughters in the Colony, wh~ though highly respect­
able in Conduct and Connexion, possessing no prop­
erty, do not appear likely even to get married, while 
there are also many young Settlers, who declare their 
inability to maintain a Wife who has no means of her 
o~~. The addition of 1,300 acres of Land to a Man, 
who has already received all he has a claim to and which 
he could not obtain except by Purchase, will it is hoped 
act as an inducement to the Young Settler to marry 18 

The lower, and therefore fulfilled, expectations of the men and 

women like George Best and the consequent help given by the parents 

to their children contrasts strongly with the exaggerated expect­

ations of many of the well off elite. The former could still be 

classified as basically a survivalist while the latter were 

acquisitive capitalists. 

ii) Medium Landholders 

No doubt many carried out an operation like that used by Best 

to establish his son George who, by 1828, is classified as a medium 

landholder; that is, with more than 100 acres but less than 500 

acres. 262 families (about 85% of all males listed as medium land­

holders) are listed in the 1828 census as medium landholders. 202 

of these had children. This group, with an average of 3.8 children 

per family, had the second larg0st families in the colony closely 

Bigge, Agriculture nnd Tr:1de: EviJcnce, flOS. 

Darling to lluskisson, 4/9/1828, l!HA, 1, xiv, pJSS. 
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rivalling those of the merchants. A huge 75% of children in this 

group belonged to families with four or more children and 31% to 

families with seven or more children. Of all the children in the 

colony living in families of seven or more children, 21.7% belonged 

to families of medium landholders. 

It seems strange that medium landholders had more children than 

the families of the theoretically more secure large landholders. 

Several reasons can be put forward. Best's story shows that many 

landholders slowly acquired more land as they became older. By 

the time they became large landholders several of the children had 

already left home, either to work or to school, and the co-residing 

family was consequently smaller. At the other extreme, many of the 

largest landholders were young married capitalist emigrants who had 

only just commenced their families and had not yet had time to 

greatly affect the family size statistics. Second, medium size 

landholders were predominantly emancipists or colonial born and 

they were never wholly trusted by the authorities to overseerconvict 

labourers, especially after the departure of Macquarie. Many 

probably could not afford to have more than one or two convictservants 

especially during non harvest periods. A common opinion, expressed 

by free settlers most often but probably shared by many emancipists, 

was that family help was more economical and more efficient than 

convict labour. George Brooks wrote: 

a Family of six would most likely furnish, a boy 
to drive Bullocks, or herd cattle, sheep, &c., and a 
boy or girl to keep Swine or Poultry, while the Mother 
could take charge of a small dairy. All of these 
occupations, Convicts are unfit for; because they all 
afford opportunities to indulge their dishonest, idle, 
reckless, dispositions, and the hostile feelings towards 
their Masters, which I solemnly believe 9/lOths of the 
prison population experience. A well ordered family of 
six, would be equal to four Convicts in point of Labour, 
and for trust beyond comparison. 19 

Many medium landholders thus depended on their families to over­

see livestock and help manage the crops. As there was no real 

Committee on Immigration, 1837, Minutes, p124. 
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financial limit on the size of their family they expanded the 

families to fill the vacancies existing on the farm. 
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i 

Finally, because these families were reasonably secure there 

was no need for members to leave home at an early age for work. Nor 

were their parents particularly interested in private education 

preferring a rudimentary and practical education from the church 

school systems. 20 Therefore, the size of the home often equalled 

the size of the family whereas in many other occupational categories 

home size was not usually equal to family size except in the very 

youngest families. 

r It appears that in this group the vast majority of children 

would have been well supported by their parents although it is probable 

that some of the children in the families with seven or more children 

were deprived in some areas. It would also be accurate to say that 

a large proportion of the children, the boys especially, were engaged 

in unpaid farm work from an early age. There was probably less 

necessity for them to do work, but to minimize expenses and maximize 

income it is probable that many parents utilized their children's 

labour at an early age, especially during peak labour periods such 

as sowing, harvesting, lambing or shearing. 

iii) Small Landholders. 

The position of the small landholders, that is those with less 

than 100 acres, has already been touched upon and the economic 

viability of their families is much harder to assess. So much 

depended u!:_o~_th:_ _ _qua_~~-~-~--~~-t~e land, t~-~- ~':ndholder, and the 

willingness of the parents to restrict the number of children. 
-------- -·-·- ~ -- - _,_ ..... _ ~--

That there did exist a willingness t-o restrict the number of child-

ren is evident from the tables. In the 1828 census 722 married 

people are listed as small landholders, about 78% of all free men 

listed as small landholders. 464 of these family groups had child­

ren. Another 152 were aged childless couples and many of these 

must have been couples whose children had already left home. 

The average size of the families was 2.7, below the colonial 

average, and only 49% of children in this category lived in families 

t'J"1L- ,..,.___ • 



of four or more. However, this 49% represents 17.1% of all the 

children in the colony living in families of four or more, by 
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far the largest occupational percentage. A tiny 3.2% of children 

lived in families of seven or more representing only 4.5% of the 

total number of children in the colony in familes of that size. 

From the information provided to Bigge it appeared that the 

very smallest landholders could not hope to support more than two 

or three children and those with 60 acres or over could support 

about four or five. Some of these who listed themselves as farmers 

lived on tiny properties. Daniel and Rebecca Parker of Wilberforce 

classed themselves as farmers even though they had only eight acres, all 

under cultivation. They were fortunate to have only one 6 year old 

daughter to maintain. James and Maria Daly also classed themselves 

as farmers with fifteen acres, one horse and two cows. Residing with 

them were their nine children aged from seventeen to two years. 

This must surely have been an unbearable strain on the family's 

resources and would undoubtedly have placed the family in Bigge's 

abject poverty class. The strain must also have been great on 

Joseph and Mary Davis, who had to support eight children, from 19 

years to six months of age on their 40 acres. Many of those on the 

tiniest properties listed themselves as having another occupation. 

~Most--oft;~-theywe-re- iaboure'i:·s b-ut there was also a fair--spdnkiing 

of mechanics or tradesmen. Thomas Douglass, for example, listed 
----- -~ ~ --

himself--as a labourer at Richmond with two acres and four.horses, 

upon which he supported a wife and three children aged 15 to 7 years. 

Obviously he had a horse team and hired himself out for plowing and 

carting, the land feeding his horses rather than his family. Darby 

Doyle listed himself as a labourer from Clarence St., Sydney, with 

a princely eighteen acres and nine cattle. He must have been able 

to support his family, even though he was still a convict, for his 

wife and one son had come out in 1826 to join him. Convicts were 

not allowed to petition for their wives unless they could prove 

they were able to support them. Another son had been born since 

her arrival so his family was small. 

Some indication as to how these families survived is given in 
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the case of Charles Mitchell. Charles, his wife Sarah and four 

children (aged from nine to two years) are first listed as a shoe­

maker at Patrie~<' s Plains with nine acres upon which to support 

his family. In the second entry he is listed as a cordwainer and 

Sarah is listed as a charwoman, both on the property "Hungerford" 

at Patersons Plains. Obviously both parents were earning a wage 

on top of which the property would have provided lodgings and some 

foodstuffs. Another indication is given by the double entry for 

the Hoare family of Hacquarie Fields, Lower Minto. Edward and 

Elizabeth }foore had six children aged fourteen to one year, and 

they are firstly listed as sawyers with twenty acres. In a second 

entry they are listed as labouring tenants. These sort of arrange­

ments remind one of the agreement that William Hacarthur had, at a 

later date, with many of his employees. ~~carthur imported families 

on a wage of £15 per annum, with a full ration for the man, half a 

ration (for six months) for the wife, the milk of one cow, a piece 

of land for a garden (a paltry one quarter of an acre), a cottage, 

and permission to run pigs and poultry "provided they are not 

suffered to commit any mischief". 2 l No doubt many similar arrange­

ments existed before 1836, and some employers were probably a little 

more generous than Macarthur with their land, or else leased larger 

1 pieces to their employees at a very modest rate. It would appear 

that a lot of those who listed themselves as labourers or mechanics 

with a small piece of land, such as the Mitchells or the Moores, 

would have fallen into this category. 

Notwithstanding all this, landholders on the smallest plots \vith 

large families must have found the maintenance of their families a 

daunting task. The slightest lapse from thrift, sobriety or physical 

wellbeing on the part of either parent would have rendered the continued 

existence of the family highly doubtful. It seems likely that a 

majority of children from this category wl1o lived in families of 

seven or more children, would have been living in a degree of depriv­

ation. A significant proportion of those Jiving in families of four 

or more would also have felt some deprivation. Certainly most child­

ren belonging to this group would have been forced into early 

21 Comudttee on Innnizri.1tion, 18}8, :1inutvo;, oJ9. 



r employment \vhether work on the home farm or paid employment by 

piece work or service. 

D. Storekeepers and Dealers. 
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The category of storekeepers and dealers is another that is difficult 

to assess. So little work has been done on this group, other than bio­

graphies of the more successful who rose to the merchant class such as 

Solomon Levey, Barnett Levey, the Campbells, Simeon Lord and Mary Reiby, 

that it is almost impossible to isolate them as a group or to gain an 

accurate picture of that group. Many who in other publications are listed 

as shopkeepers or traders are, in the 1828 census, often listed as land­

holders, innkeepers or merchants. By 1828, for example, of the nineteen 

lesser traders mentioned in R.E. Kemp's article on the commercial life 

of Sydney in 1817, five were dead, one was insane, three were listed as 

landholders, one was listed as a mariner, another as a merchant, one had 

gone to the missions, two were publicans, four were unlisted and only one 

was listed as being in the trade mentioned by Kemp. 22 This illustrates 

the problem of trying to isolate them as a group. Amongst a sample of 

retailers and dealers who advertised in the Sydney Gazette and the 

Australian in various issues between 1825 and 1828, the majority were 

listed in the 1828 census as something other than shopkeepers; merchants 

or householders, landholders and innkeepers were the most common. One can 

only assume that the majority of those listed as belonging to this category 

in the census were very much the lower class of shopkeeper. 

No doubt these smaller men (especially those in the country) exhibited 

many of the characteristics of the larger establishments. Most were 

general stores selling food items, finished clothing, cloth, haberdashery, 

agricultural implements, and, either legally or illegally, wine or spirits. 

J.H. Smith, for example, listed in 1828 as a dealer of Cumberland Street, 

advertised, in 1825 at his George Street premises an odd mixture of French 

wines and liqueur~ stout, Eau de Cologne, honey, treacle, tobacco, sheet 

lead, gunpowder, slops and numerous other items. 23 Other shops retailed 

both finished items produced by the craftsman proprietor and the compon­

ents of those finished items for the benefit, no doubt, of the home 

22 

23 

R. Kemp, "Commercial Life in Australia A Century Ago", 
1917, ppl31-161. 

SG, 6/1/1825, 3(c). 

JRAHS, 4(3), 



367 

handyman of 1828. Henry Miller, Upholsterer, of Castlereagh Street, 

advertised in 1828 both finished furniture as well as worsted and cotton 

fringes, blind cords, tassels, bell ropes and other related sundries.2 4 

It is apparent, and was well recognised by the authorities at the 

time, that many of the very small shops acted as fronts for the illicit 

sale of drink. Once established, the shops were reputed to become the 

centres of convict riot and debauchery. The Australian of November 1827, 

for example, reported that two dealers, one from George St. and the other 

named Smith, were fined $25 and costs for selling spirits without a 

licence. 2 5 Mudie, in his usual jaundiced way, argued that many of these 

shopkeepers were emancipists, or convicts assigned to their wives, who 

had established their business through the proceeds of their English 

robberies brought to the colony by the wives. 26 A man like George Wheeler 

would certainly have raised Mudie's suspicions. He came as a convict in 

1817 on a 14 year sentence followed, in 1821, by his wife and at least 

two of his sons. He was assigned to his wife who added three colonial 

born girls to the family. By 1828, still by status a convict, he operated 

as a chandler in Phillip St. Similarly Peter Hall transported for 14 

years in 1813, was joined by his wife and two boys in 1825 and set up 

shop in Windsor where in 1828 he is listed as possessing a horse and three 

cattle. It seems more probable that most started by laying aside the 

wages they earned as convicts or from illicit sales of spirits. Some 

probably started off as itinerant dealers occupying one of the many · 

houses cf wood, and on moveable wheels, [which 
, were] increasing rapidly in every part of Sydney, 

to the great disgrace of Australia, and the 
certain injury of respectable shopkeepers. 27 

Included in this occupational category, besides those listed as 

shopkeepers, retailers and dealers, were ironmongers, auctioneers, 

pastrycooks, manufacturers, coach proprietors, chandlers and agents. 

Also included were many butchers and bakers, simply because it was too 

24 

25 

26 

27 

Aust, 9/5/1828, 2(a). 

Aust, 14/11/1827, 3(c-d). 

J. Mudie, The Felonry of New South Wales, London, 1837 1 ppl09ff. 
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difficult to distinguish between those who were self-employed, and 

operating their own shops, and those who were employed. These last 
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two can give some indication of the economic viability of the families 

in this category. It is probably inaccurate to say that few would have 

entered into self employment or a small business if they could obtain 

more by wage labour. The appeal of independence and the hope of making 

good often loomed larger than the immediate financial position. Not­

withstanding if the margin between wages and the rewards of self employ­

ment grew too great and the maintenance of the family suffered, one would 

expect that the decision would be made to re-enter the paid workforce 

~nd, if possible, leave the wife and children running the store. Thus 
! 
lin the case of bakers and butchers one can take the daily wage of these 
I 

!trades as being roughly equivalent to the return produced by a small 

trader in the same field. In 1836, bread bakers earned between 7/- and 

3/6 per day at an average of 4/6, that is about £69 per annum for a six 

day week. Butchers at the same time earned between 5/- and 3/- per day 

1 at an average of 4/- a day or £64 per year for a six day week. This 

\would indicate that two or three children would be the upper limit of 

kt least these fields in this occupational group.28 

There were, however, several, advantag~s)involved in self employ-
\-----~------- -

ment or a small business. One was the continuity of income compared 

to the often erratic nature of employment on- t.he--dai.Iylaoour·market. 
------------ -~-- ·-·-- ---

-Many"(;'f"the smaller shops insisted on cash or kind payments as ·much as 

possible rather than bills of exchange, thus avoiding the potentially 

devastating effects of a client's insolvency and further insuring the 

continuity of income. Another advantage was that in the majority of 
..__ _ _. _____ ·-

cases the shop __ served as combined home and workplace, thus reducing costs 
--· -------------· --
in b()t_h:_~~t:i.vities • ___ A shop also provided a guaranteed outlet for one's 

own products,__allowed the shopkeeper to buy in bulk and offer goods, --------·- ··--- -----· ---- ---- . 

solo at a profit, to the customer from which the finished item could be 

made, at a second profit, by the shopkeeper. Just how important these 

aclvc:mtages could be is illustrated by the rather pathetic case of Mrs. 

Edwards (alias Lockyer). A series of newspaper notices indicated her 

intention of supporting her two children through plain needlework. 

28 Wages given in 1824, HRA, I, xi, p388; 1832, HRA, I, xvi, pp758-9. 



I 

369 

Finally, however, she wrote that "the impossibility of supporting her­

self and two helpless children by her own labour" had prompted her to 

put forward a plan to solicit subscriptions to publish, in England, a 

series of articles prepared by her husband who was a "cause celebre" 

escaped convict. The proceeds would be used to gain the capital required 

to establish herself in a milliner's shop. Presumably she would then 

be able to support the children she could not support by her labour 

alone. 2 9 On the other hand the new widow, Mrs. Armitage, was forced 

to give up her business and undertake needlework, but this was probably 

not a matter of choice but one forced upon her by creditors pursuing 

the debts left by her husband who suicided in "extreme pecuniary 

embarrassment". 30 

There were 224 married shopkeepers, 157 with children, listed in 

the 1828 census. They had slightly more than the colonial average 

number of children (3.0) but most families had two or three children. 

The had slightly less than the colonial average number of children in 

families of both four or more (52.6%) and seven or more (10%) children. 

It would appear from a comparison of this group and the merchants that 

those shopkeepers who were successful not only changed their occupat­

ional listing to that of merchant but also removed restrictions on the 

size of the family. 

There would appear to have been few advantages for the maintenance 

of a family in shopkeeping other than the combination of workplace and 

home, which was more an advantage to the worker than to the children. 

Certainly clothing and food may have been cheaper but for a shopkeeper 

who did not own his shop the rent on a house large enough to be a shop 

would probably have been more than the 5/- allowed in the budget. 

Again it is difficult to assess how many owned the houses from which 

they operated. Most country and village shopkeepers would have owned 

their shops, but in Sydney the story was probably quite different. 

Bigge noted that 

29 

30 

the largest portion of the stone and Brick Houses, 
are the property of the Retail Traders and Public 

Aust, 9/5/1828, 2(a) and 2/4/1828, 2(a). 

~' 5/7/1822, 4(c) and 3/5/1822, 3(b). 



\ 

House Keepers, of whom there are many, that 
were formerly convicts.3l 

Many of these, however, were probably in the hands of a few of the 

more wealthy merchants and were leased to the shopkeepers. 

The possibility of a wide variance in wealth within this group 

means that it is virtually impossible to generalize. The figures 

370 

for the bakers and butchers quoted above can only be taken as the 

roughest of guides. A butcher such as Robert Eather of Windsor might 

appear to be condemning his family of six young children to debilitat­

ing poverty, but he also had 60 acres of land under cultivation, six 

horses and 20 cattle, making the task of maintaining his family much 

easier. Eather was one of a tiny minority (about 8% of all shopkeepers) 

who had some land to help support their family. Nearly all were 

butchers who obviously used the land to fatten cattle before killing. 

Thomas Weedon, a shopkeeper of George St., with his wife Mary and 

three young children, also appeared to be getting close to the danger 

point, but listed as living with him are a paid servant, Lucy Irvin, 

and a young girl, Maryanne Baylis, who could have been a sister in law 

or a niece. Their presence indicates that the family was capable of 

supporting more than itself. A fairly high proportion of shopkeepers, 

like Weedon, had paid or convict servants, indicating a higher level of 

respectability and,probably therefore, economic status. Similarly 

many had young relatives or young boarders of indeterminate relation­

ships residing with them, indicating that they were well able to 

support children who may have been at risk in their natural families. 

It would probably be safe to say that the proportion of shop­

keepers, on a rough sample about half, who employed servants or 

convicts were capable of supporting their families. Of the rest 

some, because of the suitably mature age of their children, would not 

have needed servants but may have been capable of supporting their 

family. Others were probably making enough to get by but not enough 

to employ servants while the rest would have had difficulty supporting 

more than one or two children. To try and determine the proportion of 

children at risk in this group is highly speculative but one would 

31 Bigee, Agriculture :lnd Tr:Hil': Report, f162. 



hazard a guess that it was small. 

It also appears likely that the children of this group would not 

have been forced into early employment. It was in the shopkeeper's 

interest for his children to receive a rudimentary education, at least 

reading and arithmetic, so it seems doubtful that very young children 

would have been forced to do work other than house or shop cleaning 

and the care of their younger siblings. Some indication of the use 
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of more mature children can be gauged from Elizabeth Kenniwell's appeal, 

in 1826, for her 14 year old son Edward Heigh to be released from the 

Male Orphan School. She had remarried a dealer who was often travelling 

and she needed her son to protect herself and her business. It was 

granted on the recommendation of the Rev. Mr. Cowper, who noted that 

Elizabeth was poor but honest.3 2 Advertisements in the papers and the 

1828 census indicate that children had to be 13 or 14 years of age 

before they would be employed as shopboys or girls, but younger child­

ren were used to mind the empty shop and alert the proprietor when a 

customer appeared. 33 When the shop sold the products of the shopkeeper's 

own industry, bakers, butchers, upholsterers, milkmen, dressmakers and 

many others, the children were probably invaluable assistants - a point 

to which we will return in the section dealing with tradesmen and 

mechanics. 

E. Innkeepers. 

In many ways the Innkeepers were only a more lucrative version 

of the shopkeeper. The 1828 census lists 134 married innkeepers. 

This is probably an understatement of even the number of legitimate 

publicans. The Australian, in 1825, lists 156 licensed publicans in 

the colony with 97 operating in Sydney. Three years later the 

Australian listed 79 publicans in Sydney. While there might have been 

a decline in Sydney it is likely that with the growth in the population 

of country regions, the Sydney loss was offset by an increase elsewhere. 

32 

33 

34 

Some legitimate publicans classified themselves in the census 

Applications for Children out of the Orphan Schools 1825-29, 
NSWAO 4/333, f23. 

Aust, 17/8/1827, 3(a). 

Aust, 31/3/1825, l(d) and 7/3/1828, 3(c). 
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as something other than publicans. George Ailwin (or Aylwin) for 

example is listed in the 1828 Australian as being granted a licence 

but lists himself in the census as a Tallow Chandler.35 Many illegal 

publicans listed themselves as storekeepers or householders. There 

are numerous indications that this was a highly lucrative trade. One 

of the simplest was that many people were willing to risk continuous 

fines of £25 through engaging in illicit spirit sales, and that even 

legitimate innkeepers did not go to great lengths to avoid being fined 

for serving convicts. Another was that the rents on even the smaller 

city establishments were very high. The Australian noted in 1828 that 

the rent on the Freemason's Arms, York St. -by no means one of the 

larger establishments- was set at £150 per annum.36 

The income also seems to have supported a great number of people. 

In some cases the inn appears to have successfully supported not only 

the family listed as living on the premises but also a "sleeping" 

\partner. The licence to the Freemason's Arms appears to have been 

jointly held by John Brogan and James Henry (Henerey). This is a 

very interesting combination. John and Eliza Brogan came free in 1823 

and by 1828 had six children aged from nine years to nine months. 

They also had one female convict servant. James Henry was an emancipist 

who arrived in the colony in 1820. His wife, Catherine, thirteen years 

his junior, arrived in 1825 and was still under sentence of seven 

years. They had one son John, possibly named after his partner. From 

the census returns it appears that James lived at the pub while John 

resided in King St. Obviously the proceeds of this pub were expected 

to support at least five adults, seven children, the rent on the pub, 

and the rent on the separate accommodation used by Brogan; in all a 

sizable quantity_of money. Neither partner is mentioned as having a 

licence in 1825 so they must have been relative newcomers to the trade. 

It is difficult to establish who provided the capital and who initiated 

this joint venture. It may have been Henry with the partnership forced 

upon him by the 1826 general order prohibiting both the granting of 

licences and the assignment of servants to ticket of leave men. Henry 

only became free in late 1827 so before this he may have had to operate 

35 

36 
Aust, 7/3/1828, 3(c). 

Aust, 4/11/1828, l(e). 
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with a partner to legitimize his activities.37 

In other cases the family being supported by the inn was very 

large. Although only the most respectable of innkeepers were regarded 

by the authorities as above reproach, the authorities seem to have 

accepted the fact that the profession could successfully support a 

large family. The case of Priscilla Small and her children demonst­

ates both attitudes. Priscilla's first husband died and her three 

daughters were sent to the Female Orphan Institute. In 1826 an appeal 

from Priscilla was made to the Orphan authorities for the release of 

those children. She states that she has remarried Thomas Small, a 

publican of Kissing Point, and now had six infants living with her. 

She wanted Mary and Ann to take the children to school at Kissing 

Point, and could support them. F.P. Keane, the custodian of the 

Female Orphan Institute, reported that Mary, 13, was short but strong 

and while not well educated was too old to be in the orphanage. Ann, 

9, was backward. He questioned the character of Priscilla stating 

that her house was a low public house. The request was therefore 

refused; Mary was sent to Rev. Mr. Cowper, and Ann was left in the 

School. Priscilla persisted, entering another request in September 

of the same year and although no verdict was given she must eventually 

have been successful for, in 1828, five of the Devlin children, includ­

ing Mary and Ann, are listed with Thomas, Priscilla and her three child­

ren by Thomas. Martha seems to have been lost somewhere along the 

line. The ages of the children ranged from 21 to 2 years so two of 

the six "infants" mentioned in Priscilla's request included the three 

Devlin boys aged 21, 18 and 13. The authorities must have eventually 

agreed with the Small's assertion that they could support the eight or 

nine children, otherwise they would not have released the children. 

Their maintenance was no doubt assisted by the proceeds of the 60 acres 

of land, 44 cattle and 350 sheep that Thomas possessed. 38 

The uses of children specific to this occupation group are few 

\ End similar to those of shopkeeper's children. The Priscilla Small 

case indicates some of the uses of older children not only within this 

37 
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HRA, I, xii, p248; Aust, 7/3/1828, 3(c). 
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group but throughout all families. It also indicates that this group 

was, like the shopkeepers, motivated and anxious that their children 

receive a rudimentary education. Some were willing to go to consider­

able expense to give this. John and Mary Smith, innkeepers of 

Newcastle, are listed as having eight children at home ranging in age 

from 18 to 1 year. Three children are also listed as being at school. 

Their 14 year old son, James, was a pupil of the Rev. Mr. Walker in 

Parramatta, while Sophia, 11, and Eliza, 9, were pupils of Mrs. Love 

of Concord. This is a further indication of the relative lucrativeness 

of this trade, for although the schools were not of the highest class 

they were stillexpensive, and very few families, even amongst the elite, 

could afford the luxury of having three children boarding at the same 

time. 

This anxiety to educate meant that young children were probably 

not subject to demanding labour, but because many of the publicans 

provided accommodation, the daughters especially would have proved an 

early asset as chambermaids, laundresses and general helps. It is 

probably for this reason, and not for taking the children to school, 

that Priscilla Small petitioned for the release of her daughters from 

the orphanage. Children of 9 and 10 were useful, especially if they 

had been raised in the right environment. Rachel Iken, l~and Fredrick 

Flinn, 11, are both listed as servants to Charles and Louiza Lucas, 

innkeepers and tenants of Botany. Charles and Louiza were childless 

and therefore badly in need of labour. Both Rachel and Fredrick came 

from the families of innkeepers. Rachel was the only daughter amongst 

four children of William and Mary Iken of Liverpool, and Fredrick was 

the orphan son of the late James and Mrs. Flinn, innkeepers and 

dealers of Sydney. Even younger children could be used to mind the 

bar and alert the innkeeper of the approach of a customer. Elizabeth 

Smith a widowed innkeeper of Windsor stated that she left a little 

girl (presumably one of her daughters, Mary, 14, Harriet, 8, Maria, 6, 

or Eliza, 5) at the bar, who shouted to her whenever a customer desired 

a drink.39 

Of the 134 family groups listed in the census, 108 had children. 

39 -~' 17/8/1827, 3(a). 



The majority of families had only one or two children but the other 

families in the category, reflecting no doubt the greater degree of 

affluence, were large. The overall average was 3.5 children per 

family. The better off publicans (those with land) had the highest 

average family size of any occupational category with an average of 
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4.4 children per family. 5.7% of all children living within families 

belonged to families within this occupational group which is nearly 

four times what one would expect from the tiny 1.5% of the free male 

population who classified themselves as innkeepers. A huge 70.8% of 

children lived in families of four or more children (7.6% of all child­

ren in families of that size) and 38.3% lived in families of seven or 

more children (16.7% of all children in families of this size and 

about eleven times what one would expect). 

There seems little doubt that a publican, even in the less 

affluent country areas, would have been well able to maintain a 

numerous family. In country areas the publican was more likely to 

own his pub and some land in the vicinity, thereby avoiding the 

considerable outlay of James Henry and John Brogan for rent, and 

compensation for his more modest income. Many publicans, especially 

in the country, also acted as general storekeepers and most provided 

accommodation of some sort adding further to their source of income. 

Seven or eight children must have been getting close to the limit fo 

the smaller publican as several of the larger families shed one or 

two of their children. John Redmond of the "Keep within Compass" of 

George St., appears to have loaned his nine year old daughter (one 

of seven children) to Ed Cattlin
1

a mariner of Cumberland Street , 

presumably to assist with the care of his two very young children or 

to keep his wife company while he was at sea. Joseph and Elizabeth 

Scott of Minto sent their John, 11, (one of eight children} with A. 

Little, a single farmer formerly of Minto, but now at Hunters River. 

One can safely say that the vast majority of children who lived in 
. I 

families in this occupational category lacked few of the essent1als/ 

for existence. 



F. The Overseers 

The category of Overseers was restricted to the lower level 

managers of landholder's properties and does not include convict 

overseers who were part of the lowest rung of the civil establish­

ment. In the early 1820s overseers' duties were mainly restricted 

to the day to day management of the farm and its labourers, but in 
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the 1830s their duties expanded, in many cases, to include financial 

management and planning. Many well qualified young capitalist emi­

grants took it up for year or two before attempting to establish their 

own run. 

The beginnings ofthis change can be seen in the 1828 census 

returns. Only 94 married overseers are listed, 30% of all free males 

who gave this as their occupation (the third smallest percentage of 

all occupational categories). Over half the 94 married overseers 

listed were childless and over a third were childless couples of 

childbearing age, in many cases obvious newly weds. Even the bulk 

of the married couples with children were young couples, usually 

colonial born or free emigrant, with very young children. All this 

indicates the growing inability of young capital-less couples to 

gain their own farm. It also indicates the reluctance of employers 

in agriculture to employ married men with "encumberances". 

Becoming an overseer not only offered the chance of a respect­

able wage, but experience and the opportunity to commence one's own 

herd in the hope of one day gaining one's own land. Thomas Ether, 

with his wife Sarah and their three very young children, was overseer 

to Joseph Owens of Paterson's Plains but he himself had one horse 

and 60 cattle presumably grazing on Owens's property. William Eggleton 

was equally lucky. His master, Amos Crisp of Lower Hinto, seems to 

have given him ten acres of land to cultivate. Few employers were 

keen to take on married men unless the women were willing to at least 

contribute to the cost of their ration, so many married overseers 

also listed their wiveS' occupation. For example, the emigrant couple 

Andrew and Agnes Cowen, with one colonial born daughter, are listed as 

Overseer and Dairywoman to John Dickson of Cooke. No doubt the added 

income helped to boost the chances of a leased or purchased property. 
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Those families with children constituted the third smallest group 

of all the families with children, but they had, on average, slightly 

more children than the average family (2.9). They had just under the 

average number of children in families of four or more (52.8%) and 

just over the average number of children in families with seven or more 

children (13.2%). They thus maintained their 3.5% share of the child 

population through all the family sizes. 

For those who committed themselves to the occupation the position 

was one that allowed reasonable security for the medium sized family. 

Good Overseers on large properties earned £50 per annum with board and 

lodging. Lesser lights earned at least £30 per annum up to the 

maximum. 40 Depending on the value of the board and lodging, and 

employers were not overly generous in this department especially to 

the wives and children of employees, the higher rate should have 

allowed the parents to support quite a large family. With some of 

the perquisites, such as those- of Thomas Ether or William Eggleton, 

the rewards would have been greater. Family size would have had to 

be restricted if the family was attempting to save in order to purchase 

land. Thus in some of the larger families of five or over (and there 

were few of these so these instances are significant) the children 

were put into service or paid labour at an early age. Hannah Clark, 

12, the second eldest among six children of Daniel and Hannah, over­

seer to Barron Field, and owner of 14 acres of land in the South 

Forest, is listed twice; once with her family and secondly as nursemaid 

to Mrs. Styles of Argyle. William Eggleton, 13, the eldest son of 

William is also entered twice; once with his family and also as a 

servant to John Patrick, innkeeper and landholder of Campbelltown 

who in addition to being his master may well have been his uncle. 

The families of this group probably bore the brunt of opening 

up the land more than any other class, certainly much more than the 

landholders for whom they worked. Their very remoteness would have 

offset many of the advantages of their relatively well paid position 

and probably explains why so few family men were willing to undertake 

the work. It may also explain why the elder children were sent to 

service in more hospitable areas, instead of st~ying to assist their 

40 
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parents. Notwithstanding this the parents in this group should have 

been able to support adequately their families. Their children would 

have been most advantageous to the parents in attempting to maximise 

their profits or in working the home plot rather than in supplementing 

a subsistence income. The pressure to force children into employment 

was thus less and most would have avoided arduous labour until they 

were reasonably mature. 

G. The Householders. 

Only 131 family groups are listed as householders, 95 with child­

ren. It is difficult to gauge what is meant by the term "householder". 

It obviously did not exclusively mean the person owned the house in 

which they lived as several of the single women with children,who 

made up half this occupational category,were known to be established 

in their houses through the generosity of "benefactors". Jemima 

Eager, householder of Macquarie St., for example, was maintained by 

W.C. Wentworth after her husband had deserted her. She eventually 

bore him a child in 1830.41 Other single women were widows, women 

whose husbands had been gaoled, and deserted wives. Ludwina de Silva 

Cameron presumably lived off her late husband's pension. 42 Elizabeth 

Shelly appears to have been supported by her married son William who 

must have taken over his father's 700 acre property upon which she 

ran her 600 cattle. 

The occupations of the married couples listed as householders 

is even more difficult to assess. It has already been noted that some 

shopkeepers and innkeepers classified themselves as householders. 

Some landholders also classified themselves as householders. 43 Some 

like Elizabeth Marra of Phillip Street ran lodging houses usually on 

a small scale with only one or two lodgers. The term was also used 

41 

42 

43 

McLachlan, N.D., "Edward Eager (1787-1866): A Colonial spokesman 
in Sydney and London", HS, 10(46), May 1963, pp431-456. 

ADB, 1, ppl96-7. 

For the sake of this study they were included in the relevant 
landholding group. Presumably this meant that they were either 
absentee landholders maintaining a house in the town for them­
selves Mlile employing an overseer to tend the property, or the 
husband worked the property while the family stayed in the town. 
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as a front for those who did not wish to disclose either the extent of 

their property or the nature of their employllient, such as illicit grog 

shops or houses of ill fame. 44 

A sample of twenty married couples with children was taken from 

this group and an attempt made to identify their occupations by 

referring back to the 1825 muster. Four had made no mention of their 

occupation, five had been, and three were still, convicts, another a 

labourer (and possibly a convict), two had been publicans, two had 

been pensioners (presumably military), and the remainder had between 

them been a landholder, a fisherman (who subsequently married the 

widow of a cooper), a tailor, a carpenter, a clerk, and a constable. 

The only conclusion seems to be that the majority of householders were 

members of the middling class who owned the house in which they lived. 

The families in this group were relatively small. 61% of the 

families had only one or two children living at home with them (compared 

to the colonial average of 54%). The average family size was 2.4 

children. 47% of children lived in families with four or more children, 

significantly below the colonial average of 53.2%, but only a tiny 

minority lived in families of seven or more. 45 

It is impossible to assess the income of this totally disparate 

group, but because the head of the family in the majority of cases 

was a single woman, immediate doubt is thrown on the ability of these 

families to maintain themselves. Luckily these women had to support 

fewer children. 

It is safe to say that a significant proportion of the 3.4% of 

the children of the colony living in families of this group would have 

suffered some deprivation. They would have been pressed into work at ) 

an early age to supplement the income of the family or to relieve the 

family of the burden of maintenance. 

44 

45 

For example, Mary Driver, householder of York St. was fined $30 
for selling spirits to convicts in 1825 (SG, 10/11/1825, 
4(a).) or Ann Kerr, householder of Kent St., was fined $100 for 
selling spirits without a licence (SG, 27/10/1825, 3(a).). 

The sample used showed none, but one family of newly arrived 
emigrants had eight children, three of whom were at school and 
only five at home. One other family had seven children. 
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H. The Mechanics and Tradesmen 

According to many employers the mechanics and tradesmen of N.S.W. 

were tl,e best paiu buL worst behaved of the colonial population. They 

were rnosr: trencnanr: in i..heir crit.icibm of convict mechanics mainly 

because they refused to accept the lowly position bestowed upon tnem 

by the exclusivisr: elite. 

In that assignment they are very valuable to their 
masters, from the great sc&rcity of free mechanics 
in the colony, and the master consequently finds its 
in his interest to give wages to those men and to make 
them comfortable, in order to induce them to labour, 
for those men know very well their value to their 
master, and they will labour well or ill according as 
they are treated by that master; I have known cases 
not unfrequently where men have thought that their 
masters did not treat them as well as other assigned 
mechanics were treated by other masters, and consequently 
they have misbehaved, and got themselves returned to 
Government, in hope of being assigned to men who would 
treat them better. 4 6 

It is little wonder then that Parry of the A.A.C. said 

The Convicts who are good mechanics are generally 
the most worthless people; ti1ey are more drunken; 
the mosL valuable .in puinL of skill are frequently 
Lhe least valuable in point of moral character. 47 

Brisbane wrote, similarly, that the convict mechanics 

are generally of the most dissolute habits and, 
being principally employed in the Towns, have more 
reauy access to indulge in these propensities and 
of making away with the Articles entrusted to them, 
which increases the means of their gratifying them 
more extensively, and which our limited number or 
Overbeers cannot prevent. 4 B 

Darling carne up wlth the solution of actively encouraging convict 

n1echanics to marry and settle down. Mechanics, according to Darling, 

were able to maintain families and should thus be encouraged to take 

up the surplus wotnen from the Factory. Men of the "lower orders" 

were nut encouraged to marry becaul:le they lacked both the financial 

means and moral equilibrium to maintain a family. To achieve this 

end greater indulgences were to be grant~d to married mechanics. 

46 

47 

48 

W. Ullathorne, Select Committee on Transportation, 1838, Hlnutes, pl7. 

Select Committee on Transportation, 1838, Minutes, p65. 

Br~sbane Lo Bathurst, 29ilOil824j HRA, I, xi, pp385-6. 



The rnechan1cs of good character are generally allowed 
to sleep out of Barracks, as they can afford to hire 
lodgings, and those, who are married, are permitted 
to work on their own account on Friday and Saturday. 
Unmarried Mechanics are allowed only one day in the 
week to themselves, and this has always occasioned a 
number of Marriages.49 
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Besides this indulgence, behaved prisoners could be assigned to their 

own families and convict spouses were assigned ~o the same master. 

This notice really only legitimized practices that had Leen continuing 

for some years. John Grounds, a tailor of Parrarnatta, gave an insight 

into how the pre-1826 sys~ern operated during the inquiry into Marsden:s 

dispute with Douglass. Grounds carne to the colony in 1817, aged 16, 

and sentenced to life. He was sent to work for John Macarthur. He 

slept on the premises for three or tour years and was then assigned to 

John Cheers of Parrarnatta. Whilst with John Cheers he was allowed to 

"exhibit his board~!, that is, work for himself. At some stage during 

his stay with Macarthur or Cheers he began to cohabit with Mary Cheers, 

an ocphan school girl of about 15 years OL age, and whilst assigned 

to John Ch~ero he lived at her premises. They had one child before 

they were rnariied in 1820-21 and six months after he was legally 

assigned to hiti wife. By 1828 he had five children, aged 10 to 3 years, 

(the eldest two girls were in the School of Industry) and he was still 

a convict assigned to his wife.so 

The great majority of mechanics were not convicts but ernancipists 

who had probably used the same techniques as Grounds to attract a wife 

and commence a family. It is difficult to determine who worked for 

wages and who were self employed small manufacturers. Trades such as 

srni~hing, brickrnaking, tanning and ropernaking could involve either 

piece work at the job site or horne manufacture. It appears that the 

majority of free married mechanics did not contract to work exclusively 

for a particular employer. This was left to the convict astiignees such 

as Thomas Atkinson, a convict carpenter to Mr. Cordeaux of Minto, whose 

wife Mary was also a convict at that establishment. Very few of the 

free mechanics list themselves in the same way as John Elliot an 

emigrant of 1825. He, with his family, is listed in the census as a 

49 Govt. Notice 27/G/1826 in Darling to Bathurst 3/9/1826: liRA, I, 
xii, pp525 & 28. 

50 Enclosure No.9, Brisbane to Bathurst, 10/8/1825: liRA, I, xi, p744. 



blacksmith in the employ of T.P. McQueen, Segenhoe, Durham. It would 

appear tnat those who merely listed their trade and then address oper­

ated on a daily hire or contract fer piece-work basis. They were the 

li!aj ori ty. 

In some cases th~ trade, especially nailmaking, weaving, hatmaking, 

shoemakiug, ropemaking, candlemaking and tailoring may have involved 

tlte establishment of a l1ome industry. As early as 1802 settlers were 

being encouraged to spin and weave in their own homes by offers of 

cattle and sheep to Lhe most productive families.51 The numbers involved 

must have been small as many of these so called trades, such as candle­

making, soapmaking and sewing for example, were part of each family's 

domestic duty. Others virtually demanded the establishment of a home 

industry and were beyond the scope of domestic manufacturers. 

While Lhe factory work of industrializing Britain was virtually 

unknown in Australia, ~inchbeck and Hewitt have argued that factories 

were only domestic industry grown large. 52 It was possible that the 

ll conditions in cottage industries and the small manufactories in N.S.W. 

! i were as bad as the English domestic industries which rivalled the 

factories for appalling conditions. The rigid authority of the machine 

in the factory has also been compared to the authority of parents in 

domestic industry.53 New South Wales may have avoided crowded, 

dark, cellar factories of England, but substituted the crowded, stifl­

ingly hut, low roofed factories. 

Whereas we have a lot uf evidence of the extent and type of labour 

carried out by children of small settlers and agricultural labourers, 

51 

52 

53 

HRA, I, iv, p803. 

Pinchbeck and M. Hewitt, Children in English Society, London, 
1969-73, Vol I, pp393ff. 

Eric Hopkins stressed the commanding rule uf the father in the 
nailmaking families of England: 

As the strongest adult he could (if he chose) work longer 
than anyone else, and in the nailing family he might be 
the only adult strong enough to operate the oliver [a spring 
loaded hammer worked by a treadle] by himself. In this 
position of authority he would decide the hours for the 
working week and, subject to the work available, thereby 
determine the weekly income. 

One wonders if John Sparks, na1lor of Upper Pitt St., worked and 
commanded his ten children, aged from 19 to 2 years in the same 
manner. Eric Hopkins, "The Decline of the Family Work Unit in 
Black Country Nailing", in International Review of Social History 
22(2), 1977, pl90. ' 
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there is little direct evidence that young children were engaged in 

cottage industry at all, let alone to the extent that they were used 

in England. No doubt the families of the mechanics used many of the 

techni4ues available to the labourers' and settlers' families, such as 

taking in washing, needlework and making straw hats, for maximizing 

family income. A little needlework is, however, a far cry from the 

rigid discipline of the lacemaking trade, and making the occasional 

straw hat does not compare to the squalor and deprivation of the plait­

making trade. Both these industries employed, in England, large numbers 

of children from six years of age.5 4 There is no evidence in N.S.W. of 

the "schools" which existed in England to teach these sorts of trades. 

On top of this a lack of raw materials severely restricted both factory 

and home industry. Weaving and spinning, for example, were restricted 

to woollen yarn, the flax for linen being of fairly poor quality and 

cotton non existent. Home industry had to compete with the Female Fact­

ory and Lord's mill who between them provided nearly all the coarse 

woollen cloth required by the colony. Similarly, too many imported fin­

ished articles chased too few buyers to allow the development of wide 

scale factory, or even cottage industry. Perhaps the closest N.S.W. had 

to either factory or domestic industry's use of child labour was Simeon 

Lord's weaving mill at Botany when at the time of the census he employed 

at least four boys under the oge of 14 as weavers. 55 

54 

55 

Some of the less skilled occupations, such as shinglesplitting or) 

Pamela Horn, "Child Workers in the Pillow Lace and Straw Plait Trade 
of Victorian Buckinghamshire and Bedfordshire" in Historical Journal, 
17(4), 1974, pp779-796. 

Some indirect evidence of family industry is available. In 1875 a 
Select Committee of the NSW Legislative Assembly investigated the 
employment of children and found that brickmakers made the most use 
of children. The boys, aged 8 when first employed, acted as "pugger 
ups" for their fathers, their father's partners, or their elder 
brothers. The task, from dawn to dusk, involved bringing the clay 
and straw from the pits (up ladders) to the table of the brickmaker. 
There seems little doubt that this sort of activity would have been 
going on in the period under study, for many of those interviewed 
stressed that their fathers had done the same thing to them and it 
had done them no harm. Select Committee on Employment of Children, 
1875-76, pp881-931. It is reasonable to assume, then, that James, 
15, Thomas, 11, and William, 9, children of James and Ann Morley, 
brickmaker of Newcastle, would have been hard at work either as 
pugger ups or as brickmakers. Their younger brothers and sister 
were probably too little to be of much use. 
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sawing, required considerable strength and could not be carried out as 

a domestic industry. The very young children would have been of little 

help to their wage earner, while boys of 10 years and over would have 

been of some use. Even so they probably performed only the light tasks 

such as stacking, sorting and cleaning the products and job site. 

John Sunderland, 13, worked with his brother George as a sawyer at 

Richmond, for example, but he seems to be about the youngest boy specif­

ically mentioned as being engaged in this type of heavy labour. 

Alexander Harris mentions one widowed cedar-getter who 

had brought up these two little boys in the wide 
brush all by himself, except that he always had a 
mate for his work. Consequence was, that the little 
chaps at nine and ten years of age could take their 
axe and fall a moderate sized tree as well as any 
sawyers labourer in the brush. 56 

One wonders if this is William Davis, entered in the 1828 census as a 

sawyer of Illawarra, with his sons William, 14, and Joseph, 11. 

The more skilled occupations demanded prolonged apprenticeship 

before the child was of any real help. During that apprenticeship the 

first couple of years were spent more as a general labourer than as a 

useful assistant to the tradesman. Even so, few boys or girls less 

than twelve years of age were taken as apprentices. The value of child­

ren below that age to the great majority of mechanics, other than dom­

estic help, was therefore limited. Mothers and fathers moreover began 

training their children to follow their trade at an early age even if 

only at the lightest tasks. In 1823 the following notice appeared in 

the Gazette: 

Joseph Davis, the son of the late Joseph Davis,·who 
has been dead a few days, respectfully informs the 
kind Inhabitants of Sydney, that he will carry on his 
Fathers Business in the Cutlery Line, as usual, on the 
most Moderate Terms. The Advertiser craves the 
Patronage of the Public, in Behalf of five Brothers 
and Sisters, who depend on his juvenile Exertions for 
support. 

The state of the 1821 and 1825 musters and the 1828 census tltws not 

allow an entirely accurate reconstruction of this f~1mlly. It "''~)uhl 

appear that the Joseph of the advertisement was only 11 years l'ld 

when he took over his father's trade in 1823. This pn)b11bly m~·nnt 

that his mother managcJ the business while he attt'mpu·~l tu fl,llt)\" 

the trade. Not surprlt·lingly llll'y were unsucCL'ssful in Kt't'pln~ th\' 
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family together.s7 

The census lists 674 married mechanics, less than half (43%) of 

the free male population belong to this occupational category. 390 

of these had children listed with them and a further 188 were young 

childless couples. Even though 18% of the free male population be~ 

longed to this occupational group it contained only 13% of all the 

children living with their families in the colony. This 13% was still 

the second highest percentage of children in all occupational groups; 

bettered only by the small landholders. Mechanics had an average of 

2.3 children per family, well below the colonial average of 2.8, and 

most families had either one (40%) or two (27%) children. Thus 67% 

(well above the colonial average of 54%) of families had either one or 

two children. On the other hand one of the largest families in the 

colony, with twelve children, belonged to this occupational category. 

Families of more than seven are rare however. 40.5% of children lived 

in families of four or more and only 9.7% of children lived in families 

with seven or more children. A sizable proportion of the child popul-

ation of the colony (9.6%) living in families of seven or more belonged 

to this occupation. 

An earlier part of this thesis dealt incidently with the financial 

prospects of this group, maintaining that the single income family could 

afford to support only three or four children. More precise figures 

show that some of the better paid mechanics could have supported a larger 
\ 
\ family. Many could earn considerably more than the prevailing day rate by 

57 In the 1825 muster seven children are attributed to the family 
although no mother is mentioned. They are Joseph, 13, Richard, 
11, Joseph. 10, Elizabeth, 10, Charles, 9, Philip, 6, and Edward, 
1. It is obvious that one of the Josephs is a foreigner and pre­
sumably it is the 10 year old, as Joseph Jn. of the advertisement 
was the eldest child. The 1828 census lists Charles, 12, and 
Edward, 6 (which means Edward was 3 in 1825, not 1) as lodgers with 
Elizabeth Young of Harrington St., their mother. Richard, 15, was 
a labourer to Charles Pinkstone, a publican of Cambridge St., and 
Elizabeth.II, was a servant to Samuel Cave of Clarence St •• Philip 
was not mentioned. A Joseph, 16, is listed as a labourer to Isaac 
Mills of Wilberforce, and a James, 16 (who is not mentioned in 
1825), was listed as a carpenter to Henry Kettle of Pitt St •• It 
appears that James is the Joseph Jn of the family in question and 
the 16 year old (the 10 year old of 1825), was the child of Joseph 
and Marv Davis 1 a farmer of North Richmond. 2f, 2/10/1823, 4(c). 
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contracting, doing piece work, or engaging in speculative enterprises.58 

Even amongst those restricted to day rates top class mechanics in trades 

that were in demand could earn from 7/6d to 10/- per day, whilst most 

others earned from 5/- to 7/6 a day and a few semi-skilled earned less 

than 5/- a day.59 

It was often pointed out that colonial wages were only equal to and 

not better than those paid to good English mechanics, but equally often 

the argument was that the wages were higher, but then so were the costs. 

?~~All agreed that the real advantage in N.S.W. was the continuity of 

58 

59 

Alex. Harris gives some idea of the comparison in earnings possible 
as a paid employee in a lumber yard and as a self employed cedar 
getter. Op.cit., pplll, 104 and 106. 

In a despatch from Brisbane to Bathurst 29/10/1824 (HRA, I, xi, p388) 
the wages paid to various tradesmen are listed. On the basis of this 
the 52 trades given by the heads of the families were divided into 
three groups. The first earned more than 7/6 per day, the second 
between 5/- and 7/6 per day, and the third less than 5/- per day. 
This list was compared to a more comprehensive list of mechanics' 
wages prepared by Bourke. Bourke to Goderich 24/9/1832, liRA, I, xvi, 
pp758-9 and "Return showing the Average Wages of Mechanics etc." Enclos­
ure, Glenelg to Legislative Council, No.323, 20/5/1837: NSWLCV&P, 
1838, ppl0-12. The tendency of the second list was to lump most 
into the centre group. According to the second list the asterisked 
occupations belonged to the centre group. This could reflect the 
increased demand for skilled tradesmen in the later period but may 
also indicate that Brisbane's estimate was a little low. 

Group A Group B Group C 
Boatbuilder* Bookbinder* Farrier* 
Brassfounder* Blacksmith* Toymaker 
Brazier Cooper* Buttonmaker 
Bricklayer* Harnessmaker* Shoemaker* 
Carpenter* Locksmith Tailor* 
Ironfounder* Plumbers* Turner* 
Millwright Shipwright Hatter* 
Miller* Sawyer* Wheelwrights* 
Gunsmith* Stonemason Engravers* 
Pumpborer Painter* Cutler* 
Shingler* Glazier* Sailmaker* 
Tinman* Coachmaker Tallowchandler* 
Brickmaker Silversmith* Upholsterer,~ 

Whitesmith* Mantuamaker 
Ropemakers 
Chinaman 
Cabinetmaker* 

Carver 
Guilder 
Composltor 
Hairdresser* 
Weaver 
Tanner 
Seamstress 
Nailor 
Flaxdn~~sPr 

Labourers 
Labourers 
Gardener 
Mariner 
Laundress 
Horse breaker 
Miner 
Shearer 
Fisherman 
Quarryman* 
Carter 
Lime burner 
Fencer 
Coachman 
Boatm:m 
\~aterman 

Salt boiler 
Herdsman 
Bullockdriver 
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employment for even the least skilled artisan. 60 This was of immense 

advantage to a family man, removing the uncertainty of family mainten­

ance and one of the major obstacles to a large family. 

Surprisingly the wage differences between the various categories 

of mechanics had very little effect on the size of the families. The 

indications are that the better paid mechanics had only marginally 

larger families than those of the lower paid but were better able to 

support them.6l 

In fact a wage of more than £117 per annum, the first pay category, 

should have allowed maintenance of a family of eight or nine children. 

The wage of those in the second category should have allowed them to 

support at least three children while that of the lowest paid would have 

been insufficient to support more than three. William Fielder, ship­

wright of Cambridge St., should have been able to support his wife 

Maryann and their eight children on his 7/- a day although it was prob-

ably a tight squeeze. It is hard to see how·his wife or any of his children, 

except the eldest girl, aged 13, could have been of much use in supple­

menting the family income. This family was unusual for most families 

60 

61 

A 

B 

c 

D. Taylor, Committee on Immigration, 1838, Minutes, pp95-6. 

The average size of the families, for example, was 2.4 for the first 
and highest paid group, 2.3 for the second, and 2.2 for the third. 
However, when the proportion of children in families of different 
sizes within the three wage categories are examined some noticeable 
differences appear. 

Proportion of child- With from 4 With 7 or 
ren in families with to 6 child- more 
less than 4 children ren children 

Wages over 
7/6 p.d. 45.4 25.8 28.8 

Wages 5/-
to 7/6 p.d. 64.8 35.2 -
Wages less 
than 6/- p. d. 67.4 32.6 -
They are not quite as dramatic as this howcvt~r bt~cnu~~.c' ('f t ht' ~K<'\>' in~ 
effect of one family of twelve in Cogctory A. Tlwre \,.,,tdd J'l"~-.'t>.-lhly 

also be a tendency for the children of thl' lowt'r pniu mc'dl~mt~.·s 
to leave home earlier reducing the proporth1n of lnr~.•'f fwnt t l<'~ 
in Category C. 
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as large as this had a much wider age range. Some of the older child­

ren were usually into employable age groups. John and Margaret Sparks, 

for example, were less fortunate in terms of a wage to support their 

family of nine children. John earned a nailer's wage of about 4/lOd 

per day or just over £75 per annum, barely enough to support three child­

ren. The nailor trade, however, was one that could operate as a family 

enterprise and his family was old enough, from 19 to 2 years, to be of 

great help. Their combined income probably exceeded the £75 per annum 

by a substantial amount. 

The difficulty of attempting to judge the economic viability of 

families from the flimsy evidence available through these records is 

well illustrated by the Smith family of Pitt Street. John was a shoe­

maker who should have earned between 4/- and 6/- (£62 to £93 per annum) 

in 1824, and should have averaged 5/7 per day (£87 per annum) in 1836. 

On this wage he should have been struggling to support his wife and six 

children, aged from 12 to 2 years, although the older children probably 

would have been of some help. Contrary to expectation he must have 

been most capable of supporting his family for listed with him are two 

female convict servants. 

When the trade of the parent did not allow cottage industry or 

family participation the children were sometimes forced into independ­

ent employment to relieve the family of their maintenance. The Gorman 

family of Parramatta, for example, is listed in the 1825 muster as having 

eight children aged 18 to 2 years. It must have been exceptionally 

difficult to support such a large family on the 5/- a day Thomas Gorman 

earned as a wheelwright. Thus it is not surprising to find in the 1828 

census that only two of his children, the two youngest, are listed at 

home with him. Three, the eldest boy, John, 18, Eleanor, 16, and 

Margaret, 6, are lost in the census. Eleanor had been remanded (fate 

unknown) while still 14 for theft.62 Catherine, 12, was a servant to 

Ester Hendle of Parramatta; Elizabeth, 15, was a servant to J. Bardsley 

of Parramatta; and Ann (or Maryann), 22, was the cohabitant of Samuel 

Fowler of Parramatta. The family had virtually disintegrated no doubt 

partly due to the economic pressure placed upon Thoma~ and the family's 

poverty. 

62 ~ 12/1/1826, 3(a). 



The general opinion among contemporaries that a mechanic could 

not support, in comfort, more than four children seems to be correct. 

While most families within this group were smaller than this, a siz­

able proportion of the children in this occupational category, hence 
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a sizable proportion of the children in the colonial child population, 

belonged to families with more than four children. It is possible 

then, that a large number of these children lived in some financial 

distress. This financial stress, coupled with the home industry 

nature of some of the trades, probably forced one or two children from 

\a minority of families into the workforce at an early age. 

I. Labourers 

Over 37% of the free male population were labourers, but only 20% 

of them were married. The chances of a labourer getting married were 

slim (less than five to one) but the chances of a country labourer were 

even more remote (nearly half that of the city labourers).63 It is not 

suprising then that families with a labourer as their head represent 

only 12.8% of all families with children; nearly three times less than 

one would expect. In reality the number was probably greater than 

this because many small landholders, especially those on less than 30 

acres, would have been labourers as well as small landholders. In 

fact many small landholders, like Pryce Morris of Portland Head, listed 

themselves as labourers, but for the sake of this study were included 

in the small landholders. Pryce had 30 acres, six cattle, and his wages 

as a labourer on which to support his family of five children aged 9 

years to six months. Many more country labourers had cattle which, in 

the absence of their own land, they presumably ran on the common, crown­

land, or a friend's property. Bryan Mar, labourer at Bringelly, had 

no land but twelve cattle. William Hearn, a convict labourer of Airds, 

also had three cattle. This benefit was not exclusive to country 

labourers but the greater proportion were country dwellers. Laurence 

Moore, labourer of George St. (another convict apparently assigned 

to his wife) had three cattle. 

63 This disparity is immediately apparent from the census figures. 
Town labourers (mainly Sydney and Parramatta) represented only 
9.8% of the free·male population while country labourers repres­
ented 27.6% of the free male population. Yet married town lab­
ourers made up 9.1% of all married men while country labourers 
constituted only 7.7% of all married men. Put another way, town 
labourers represented only 26% of all labourers but married town 
labourers 55% of all married labourers. 
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People listed as labourers included some semi-skilled occupations 

such as mariners, miners, and quarrymen who received a wage near 5/­

per day, the top of the range for labourers. It also included piece 

workers such as fencers and horsebreakers who could make good money, 

if they were good workers, but the work was irregular and often 

necessitated leaving the family. It also included some self employed 

workers such as lirneburners, fishermen, and boatmen whose income was 

very dependent on their skill and sobriety. Some men who classified 

themselves as labourers were in fact government officials or belonged 

to a higher status occupation. Peter Howell, for example, listed him­

self as a labourer but he was Inspector of Outgangs under the Director 

of Public Works on a salary of £45/12/6. He is also an example of the 

low class entrepreneur using the status and wages of his position to 

best advantage. His wife, Henrietta, is listed as a washerwoman and 

living with him are nine convict women. It appears he and his wife 

carried on one of the biggest laundry services in Sydney. 

A minority of labourers were convicts. Some were apparently 

assigned to their wives and operated on the daily labour market. Ann 

Richards had followed her husband to the colony with three of her child­

ren in 1825, three years after her husband, and bore two more children 

in the colony. Ann worked as a laundress to supplement the family 

income, no doubt assisted by her three eldest daughters aged 17 to 8 

years. Other convict labourers were still assigned to a master who 

apparently supported their assignee's family, no doubt in return for 

labour from the other members of the family. Patrick Hagan who arrived 

in 1823 on a seven year sentence, was an assigned labourer to Charles 

Driver, a grazier of Petersham. It appears, however, that Hagan lived 

in Castlereagh St. with his wife Mary and three young boys aged 10 to 

6 years, all of whom carne to the colony in 1828. What Hagan actually 

did, how he laboured for Driver while living in Sydney, and how his 

family survived is hard to fathom. 

It is difficult to know if the wives of those convicts married 

to free emigrant women, pursued the husbands using their own funds, 

or arrived as a result of the government's policy of rewarding good 

convicts. If it was the latter, one could argue that families reunited 

under this rule were regarded as having some chance of survival, for 

economic viability was one of the criteria determining family reunion. 
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The government's desire to discourage marriages amongst this class of 

men has already been mentioned. Those convict labourers who married 

or received their families as convicts must have been of the better 

or more sober class, at least as far as the masters were concerned, 

and in a better position to support a family otherwise the marriages 

would not have taken place. On the other hand some of the families 

were commenced when the convict held a ticket of leave and a subsequent 

"crime" had led to the cancellation of the ticket and presumably 

straightened circumstances for the family. Both Samuel and Ann Hughes 

were convicts, andfwith their two very young children, were listed as 

labourer and servant to Richard Jones of Black Creek. Presumably they 

were meant to support their children on their rations, which, theoret­

ically, was all they were entitled to receive. In 1825 Samuel is listed 

as having a Ticket of Leave and working for John Oxley at Minto, so he 

presumably got married when he held this Ticket, and was entitled to 

a wage, but lost his privilege and was reassigned leaving his family 

in a very precarious position. 

The majority of the labourers were free. They received, in 1824, 

between 2/6 and 5/- per day, and, in 1836, an average of 3/3 per day. 

Agricultural labourers could earn between £15 and £20 per annum with 

board and lodging. Rations were provided for their families, at a 

reduced rate to that given to the wageearner, but often only in return 

for some menial labour by the wife and older children around the 

master's house or farm. A single wage, with or without rations, could 

have supported only a family with one or at most two children. T.E. 

Manning described one family arrangement in 1838. 

They had 9 children two of whom, females, went into 
Service in Sydney, and the rest I engaged at my farm 
at Vermont, paying to them in money altogether £45 
per annum, with 4 rations, which I estimate to be 
worth £15 each, and a cottage, rent free. I had no 
proof that the largeness of the family rendered these 
persons more anxious to please or willing to work; 
in fact the return of labour I received was quite 
inadequate to the expense I incurred for them. 64 

On Manning's reckoning, and that should be treated with a fair measure 

of scepticism, these benefits and wages would have amounted to the 

equivalent of a wage of about 010 per annum. This would have been quite 

64 Committee on Immigration, 1838, Minutes, p79. 
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sufficient to support a family of seven children although it is obvious 

that from the original family of two parents and nine childre~ the two 

adults and four or five of the children would have been at work. This 

was probably not typical. Not only did it appear to be a more mature 

family than normal but it used several income supplementation techniques, 

especially service, spurned by many others. 

Fortunately over 60% of labourers's families had one (34.2%) or 

two (26.3%) children and could probably have been supported by the wage 

of the father. These families, however, contained only 34.8% of the 

children in this occupational group, therefore, the majority of children 

belonged to families whose viability depended on schemes to supplement 

the heads' income or to minimise expenditure. 12.7% of all family child­

ren in the colony belonged to families in this occupational group; the 

third largest proportion. 41.5% of children belonged to families with 

four or more children, (9.9% of all the children in the colony living 

in families of that size) while 9.9% belonged to families of seven or 

more (a substantial 8.1% of the children living in families of this size). 

Interestingly the families of labourers, with an average of 2.5 

children per family, were slightly larger than those of the better off 

mechanics, but the number of very large families was smaller. The 

reason could be the advantages to country labourers (who had an average 

of 2.6 children compared to city labourers with 2.4) of cattle owner­

ship and other methods of cost minimisation. Most mechanics and trades­

men were city dwellers where the costs were higher and family size more 

1 in line with the city labourers. 
\ 

\ There are many indications that families larger than two children 

~auld be supported by supplementing the labourer's wage and minimizing 

/

their expenses. The most popular was the taking of piece work by the 

wife or children. This is explicitly acknowledged in some families 

where the wife's occupation is listed along with that of the husband. 

; Another technique was to minimize costs by sharing accommodation or 

.\taking a lodger. In many cases the families in this group had no other 

1ption than to put older children, especially girls, into service. The 

instances of children belonging to families in this group who were in 

service is higher than average. A surprisingly large number of the 
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bigger families belonging to this group appears to depart from the 

normal two year cycle of childbirth with more widely spaced children. 

In these families the children either died in infancy, a strong poss­

ibility given the low status of this group, or the parents deliberately 

spaced their children. This allowed the wife to earn a wage between 

children, and allowed some of the children to reach an age where they 

could become independent wage earners, or family aides, before the 

family got too large. 

There is little doubt that many children in this group belonged 

to economically and socially deprived families, especially the 41.5% 

of children belonging to families of four or more children. The schemes 

to maximise income and minimise expenditure depended to a large extent 

on the sobriety and goodwill of all members of the family and meant in 

many cases the breaking up of the family unit. The necessity for both 

parents to work long hours probably meant a lack of parental attention 

and affection. Most children probably received no education and once 

they reached the age of 8 or 9 would have been expected to make a whole­

hearted contribution to the family income as unpaid domestic help (free­

ing the parents and older children for paid employment), as unpaid 

assistants to either parent in their employment, or as paid employees 

of some extrafamilial employer. 

J. Servants 

The servants are the last group for which at least an outline of 

family viability can be gained. The distinction between servants and 

labourers i3 dubious as the census returns often interchange the terms. 

Ticket of leave man John Beavin (or Bivin), and his 9 year old son, 

are listed twice; once as servants and second as labourers to the same 

master. The term "servant" probably indicated domestic workers, such 

as houseservants, housekeepers and liverymen, or contract workers 

bound for a considerable length of time to the employer. All the 

emigrant families employed by the Australian Agriculatural Company, 

i 1 II t II It 1 for example, were classified n t1e census as scrvan s • was a so 

used extensively for heads of two parent families who were convicts 

assigned to a master other than their spouse. If the A.A. (\,. ~wrv;mts 

are removed from the sample over a thlnl of the fnmilles had at h'ast 

one convict parent, most of th£'m being the head of the family. Finally 

about 40% of the heads of fmnilles with childn•n in tlds calt'~lH'Y \''t're 
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women and a great number of these were also convicts. 

It was impossible to understand how some of the families in this 

group continued to cling together, especially the convict families 

where the master was only obliged to offer rations. Isaac and Mary 

Williams, for example, were both convict servants of John Wood a 

settler of Bringelly. They had four children aged 6 years to two 

months, to support on nothing but their rations. The only possible 

explanation is that their master maintained the children in addition 

to the parents. John Wood is listed minus a wife, but with four child­

ren aged 11 to 4 years, so he may have been happy to have another 

family unit, even if it was convict, close at hand to help in the care 

of his children. There is little doubt that his 4,300 acres would 

have adequately supported this family group as well as his own. 

The maintenance of assigned servants' children as a reward for 

good behaviour is implicit in some cases and explicit in others. Child­

ren were sometimes removed from the orphanage at the behest of their 

parent's master as a reward for the parent's good behaviour. Mrs. 

Street of Bathurst wrote to the Female Orphan School in May 1826 request­

ing the return of Catherine Dobbins to her convict mother. Her mother 

was Mrs. Street's assigned servant, a nurse, and an excellent one deserv­

ing the reward of the return of her 6 year old daughter. Mrs. Street 

would see to Catherine's continued education. Mr. Keane, however, 

argued that although the girl was healthy she was too young and too 

stupid (she could not spell and was in the 4th class) to be allowed to 

return. He would only allow it if Mrs. Street was willing to apprentice 

the child for seven years. This was obviously unacceptable to both Hrs. 

Street and Catherine senior (whose sentence would have expired before 

the seven years were up), for in 1828 the status quo prevailed. 65 

In some cases it is obvious that the children were not to be main­

tained by the parents but were to take their place in the household 

of the master as servants. In November 1828 Henry Brooks, through 

his attorney James Norton, applied to have Isabella Hughes, 8, with­

drawn from the F. 0. I. Ann Goldie (alias Hughes) was tr~msportcJ and 

arrived in 1827 with her four daughters. The children were trsnsfcrrcJ 

65 Applications for Children out of tlw Orph~m~lf,l'~, 1§25-l$28, ~S\,'AO, 

4/333, f23 ct seq. 
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to the Orphanage. Ann's husband, Barney (or Bernard) Hughes, was also 

a convict and both were assigned to Henry Brooks. In 1828 Mary Hughes, 

11, is listed as a servant to Norton. Elizabeth and Isabella Hughes 

are still in the orphanage and Margaret seems to have disappeared 

(except there is an unexplained Henry Goldie (alias Wright) listed 

with Ann). The application is very vague, possibly because Mary Hughes 

was originally released to Brooks and should not have been in Norton's 

house, but it appears that Brooks and Norton were acting at the behest 

of the parents and that the girl was to be employed as a servant.66 

The parents would,however, have greater access to the children if they 

were in service than they would if they remained in the orphanage and 

they would also have less difficulty reuniting the family when the 

parents' term expired. One wonders, too, how many of the children 

were supported by masters of female servants because they were the 

fathers of the child or because they in some way felt reponsible for 

the children of their convict servants. 

Those servants who were free could not expect the srume moral 

obligation to motivate their masters. The problem of supporting a 

family must have been great, especially for the single women. Male 

servants received, at the absolute best, £20 per annum with board rund 

lodging. Richard Boyd, groom to John Macarthur of Camden, had three 

small children to support apparently without the aid of a wife, on his 

wage and ration; a task that appears impossible. Others, like Benjamin 

and Elizabeth Baker, both free servants to Richard Brooks of Illawarra, 

at least had some chance of supporting their two children on a combined 

income of about £25 to £30 per annu~ their rations, and the produce of 

their four cows. The A.A.Co. servants, in reality agricultural labourers, 

were probably a little better provided for. Many had at least one child 

!old enough to be able to work for its own maintenance and possibly even 

supplement the family'~ income. 

Most women servants received only about £8 to £10 per runnum with 

board and lodging.67 This would hardly have been enough to support 

66 Applications for Children Out of the Orphan Schools 1825-1828, NSWAO, 
4/333, ff415 et seq.; Applications for Admission into the Orphan Schools, 
1825-1828, NSWAO, 4/330; Female Admission Book 1817-1832; NSWAO, 
4/350, nos 122-125. 

67 Bourke to Goderich, 24/9/1832, HRA, I, xv, pl58; Bourke to Secretary 
of State, Enclosure No.I, 8/5/1835, HRA, I, xvii, p726. 
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the woman, let alone any children. Some were lucky and procured fairly 

lucrative positions. 68 Others had a child old enough to be virtually 

independent and certainly capable of contributing towards its own main­

tenance. Others appear as if they might have been married but were 

forced to live apart from their husbands in order to obtain employment 

or because of the nature of the husband's work. 

Servants represent only 6.7% of the free male population. Families 

with servants as their heads represent only 3.8% of all families with 

children. Although the figures indicate that 2£% of free males listed 

as servants were married the actual proportion was probably much less 

because nearly a quarter of the families had convict men as their heads. 

Only 93 family units are listed, with an average of 1.9 children per 

family, the smallest average of any occupational category. The average 

number of children per family would be significantly lower but it is 

inflated by the A.A. Co. servants' families who average about three 

children per family. The majority of families (57.9%) had only one 

child, and nearly three quarters of the families had only one or two 

children (compared to the colonial average of 54.9%). Only 37.8% of 

children (compared to the colonial average of 53.2%) lived in families 

of four or more children and if the A.A. Co. labourers are removed, 

the proportion would be close to insignificant. This 37.8% of child­

ren represented a tiny 1.7% of children in the colony living in 

families of that size. No families in this group has seven or more 

children. 

Because so few of the families in this group had more than two 

children, the chances of maintaining the family were greatly enhanced. 

The scene may have been brightened, however, by excess children being 

put into orphanages or into service. There is little doubt that 

parents, and often the State in its role as parens patriae, constantly 

employed these techniques. The evidence indicates that all the members 

of these families had to engage all their wits and talents in order to 

sustain the family, even if they could not maintain it as a co-residing 

unit. For a large proportion of the children, care, affection and 

education would have been minimal, with work, drudgery, and deprivation 

a constant companion. 

68 Lucinda Watson, housekeeper to Governor Darling, received £45/12/6 
per annum, plus her rations. None of her children were living with 
her. 



~[ _S TRU_CT_IJEE 1828_ 
The ages of most people were recorded in the census returns. The children's ages, where given, 

were recorded and ta 11 i ed, as were a 11 the women. The few whose ages were not given were dis tri bu ted 
according to the proportions in each age group. The men were too numerous to individually tally 
so a sample of 1,576 men was selected of whom 1,214 had a listed age. 818 were convicts; 802 single 
and 16 married (51.9% of the sample compared to 52.5% of the male population). The ages of only 
515 of these men (62.9%) were listed. 84 were Ticket-of-Leave men; 70 single and 14 married (5.3% 

of the sample compared to 5.4% of the population). The ages of 82 were listed. Finally 674 were 
free men; 483 single and 181 married (42.8% of the sample compared to 42.1% of the population). 

The ages of 633 were listed. 
The known ages of the convicts were then used as a base to determine the proportion of convicts 

in each age group. The convicts with unknown ages were then distributed according to these 
proportions, the married convicts were added and new proportions determined. The new proportions 
where then multiplied by the listed number of convicts in the colony to arrive at the approximate 
number of convicts in each age group. The same method was used for the ticket-of-leave men. 
Because the ages of the married free men were higher, on average, than the single free men they 
were kept separate until the unknown ages were distributed. The same method was followed thereafter. 
The total of convicts, ticket-of-leave men and free men in each age group was added to gain an 
approximate number of men in each age group. The calculations are presented below. 

UNKNOWN 14-19 20-24 25-29 30-34 35-39 40-44 45-49 50-54 55-59 60 + 

SINGLE 303 38 137 112 76 48 37 23 15 6 7 802 
·---· 

PROPORTION .076 .274 .224 .152 .096 .074 .046 .03 .012 .014 
KNOWN AGES .. - ·----

·uNKNOWNS 23 83 68 46 29 23 14 9 4 4 303 
DISTRIB. -

CONVICT - TOTAL 61 220 180 122 77 60 37 24 10 .. u -- - 80? ___ 
PLUS 

MARRIEDS 61 220 184 130 80 60 37 25 10 11 818 
---

PROPORTION 
IN AGE GRP .0746 .2689 .2249 .1589 .0978 .0733 .0452 .0306 .0122 .0134 --- ----- . 

MULTIPLIED 
BY 12,835 957 3452 2888 2039 1256 941 580 393 157 172 A 

ALL 2 - 1 12 19 12 12 9 10 2 5 84 ·-· 

TICKET UNKNOWNS 1 12 20 12 12 10 10 2 5 84 
OF DISTRIB. -----

LEAVE PROPORTION - .012 .143 .238 • 143 . 143 .119 .119 .023 .059 
IN AGE GRP ---- -
MULTIPLIED - 16 188 313 188 188 158 158 30 78 B 
BY 1 317 

SINGLE 34 76 39 64 69 38 38 30 26 24 45 41!3_ 
PROPORTION .164 .086 .142 .154 .085 .085 .066 .053 .053 .100 
KNOWN AGES ·- ---- ------

UN KNOWS 
DISTRIB, 6 3 5 5 ___ }_ 3 2 2 ___ __2_ 3 34 

.. ·- . ----
FREE PLUS 83 51 102 113 68 59 51 45 39 63 674 

MARRIEDS ---- ··---- -- ----- ---- --- ---
PROPORTION 

,Q757 _,Q~68 .0579 .0935 IN AGE GRP .1231 .0757 . 1513 .16?1 ,19M .0~15 
MULTIPITED 

f--

BY 10,283 1266 778 1556 1724 1038 900 778 687 595 961 c 

TOTAL IN 2223 4246 4632 4076 2482 2029 1516 1238 782 1211 24,435 
AGE GROUP 

AGE STRUCTURE 1841 
The census gives the following age groups: Under 2 years, 2 - 6 years, 7 - 13, 14 - 20, 21-44, 4S-SY 
over 60 years. To obtain a reasonable idea of the population structure the number of persons in 
the 21 _ 44 age group and the 45 - 59 age group were divided by five and three respectively thus 

giving average quintile age groups. 

APPENDIX C 

AGE STRUCTURE OF N.S.W. 

1828 & 1841 



FREE COLONIAL EMANCIPIST PARDONED EMIGRANT BORN 
M c M c M c M c 

we 391 3 107 4 25 8 - -
FREE - ~--- ----- ---- -- ·----- ---· ----
EMIG YC 76 4 27 2 4 3 - 1 

-- r------ --- -- ----- ------- . ·--- ---

AC 45 1 - - 23 8 5 -
we 34 3 174 4 7 1 - -

COL -· ·-·-- r-- r--- r-- ·---- -- -- ---

BORN YC 9 1 52 2 2 - - -
~------ r---- -----·- --- ----- -

AC - - - - - 1 - -
we 94 13 136 9 199 51 7 2 

EMAN YC 16 7 42 9 63 31 l -
----- ---~~ ----·- ---

AC 7 2 - - 130 70 5 3 
we 38 2 43 2 82 28 12 1 

PARD YC 5 l 5 2 8 5 2 ---
AC 9 4 - l 61 37 3 l 
we 67 - 60 2 52 8 2 -
. .- .. 

Tal YC 7 l 12 l 19 8 1 -
~ --
AC 3 - l - 28 28 - l 
we 73 2 41 2 27 5 l -

CONV YC 14 - 10 3 5 3 l -
AC 7 1 - - 6 4 l -

FEMALES 

CIVIL STATUS OF MARRIED COUPLES. 

1828 

M = Married or apparently married. 
C = Cohabiting or apparently cohabiting. 

WC = Families with children living at home. 
YC = Childless couple: woman of childbearing age. 

TICKET OF 
LEAVE 
M c 
2 1 

- 1 
------- ----- .. 

1 -
- 1 

!---

- -
--· --

1 -
10 4 

6 2 

3 5 

3 -
- l 
3 l 
6 5 

2 -
6 5 

- 2 
2 -
- l 

AC = Childless couple: woman beyond childbearing age. 

APPENDIX D 

CIVIL STATUS OF MARRIED COUPLES 

1822 

RAW SCORES 
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CONVICT 

M c 
6 l 

12 6 
------ --

1 2 

7 -
-··- --

5 3 

- -
65 21 

81 31 

17 5 
9 4 

2 2 

5 4 
23 8 

31 9 

10 2 
22 2 
27 3 

-
4 -
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